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1

PART I — Preliminary

. This Act may be cited as the Banking Act, 2023, and shall come

into opegation on such a date as the Minister may, by Order published
in the Gazette, appoint,
2. Unless the context otherwise provides —

“affiliatc’ means any person owning or having the power to vole
20 percent or more of any of the outstanding shares of any
class of the voting shares or other voting participation, or
having the power to exercise influence over the management,
policies and day to day operation, of another person;

“Agency” has the same meaning assigned to it under the Financial
Intelligence Act;

“agent” in relation to a bank or deposit-taking institution, means
a right graated to a person by that bank or deposit-taking
institation to receive on its behalf from its clients any deposits,
money due to it or applications for loans or advances, or ta
make payments to such clients on its behalf or to perform any
function or aclivity as may be approved by the Central Bank;

“baildn” means a resolution measure that empowess an official
administrator to itelp a bauk on the brink of non-viability, by
requiring cancellation of debts owed to creditors and unsecured
depositors, or converting debt instenments to equity;



“bank™ means a person, including & subsidiary of a foreign bank,
which is licensed under this Act to engage in banking business,
and does not include the Central Bank;

“banking business” means the business of —

(@) accepting deposits of money from members of the public
withdrawable or payable, by cheque or otherwise, upon
demand or after a fixed peilod or after notice;

() using those monies, in whole or in part, to fund credits
or investments for the acconnt and at the risk of the person
aecepting those deposits, inclnding discounting of commercial
paper, securities and other negofiable instruments, whether
or not such business is conducted in a home office, a branch
of a bank or an agency; or

(¢) the soliciling of or advertising for deposils;

“banking group” means a bank, its affiliates, and any other entities
that the Central Bank determines by, regulation or directive, for
the purpose of consolidaled supervision;

“beneficial owner™ has the same meaning assigned to i€ under the
Financial Intelligence Act;

“poard of directors” in relation to a bank or deposit-taking
institution, means the highest body of authority in a bank or
deposit-taking instifntion responsible for the governance and
setting the operating strategy for the bank or deposit-taking
institution, effectively monttoring management and propesly
accounting to shareholders;

“branch” means any premises that form a legally dependent arm
of a bank that is not separately incorporated, at which a bank
transacts banking business in or outside Botswana;

“bridge bank” means a bank established under section 68 (5} to
take over and continve viable operations of a bank in official
administiation;

“capilal” means a bank or deposit-taking institution’s own funds,
prid in by owners, shareholders, retained earnings and such
other funds freely available to absorb josses, as shown in the
books of the bank or deposit-taking institution, determined tn
accordance with International Financial Reporting Standards,
after deducting the amount thereof attributable to capital
imstruments, including stock that are subject to —

(@) alegatortechnical covenant,term,restrictionorencutmbrance
that would canse the amouats attributable to those capital
instruments not to be freely available for distribution to
depositors or other creditoss in the event of the liquidation
ot dissolution of the bank or deposit-taking institulion; ox

(b) any condition or arrangement which would, in the opinion
of the Central Bank, diminish the value of the whole or any
portion of the capital of the bank or deposit-taking
institution;



“Central Bank” means the Bank of Botswana, as established under
Cap. $5:01 the Bank of Botswana Act;

#close relative” in relalion to any person, means -

(@) aspouse;

(d) abrother,asister, achild, a stepchild, « pavent or stepparent;
or

{¢) (he spouse of any of the persons mentioned in paragraph
{h) above;

“company” bas Ihe same meaning assigned to it under the

Chp. 42:01 Companics Act;

“conglomerate” means a group of companies whose members
include a bank;

“consolidated supervision” means a guantitative and qualitative
assessment of the overall strength of a group or conglomerate
to which a bank belongs, to ¢valuate the potential impact of
other companies in the group on the bank;

“control” means a relationship where a person or group of persons
acting in concett, as determined by the Cential Baok by
order, directly or indirectly —

(@) owans amajority of the shares of a bauk, deposit-taking
institution, a banking group or an affiliate of a banking
group;

(b) has the power to appoinl ar remove the majority of the
board of directors of a bank, deposit-taking insfitution or
a member of a banking group; or

(¢) has the ability to exert a controlling influence on the
management or policies or day-to-day operations of a
bank, deposit-taking institution or a member of a banking
group;

“controlling company” means g company that has control over a
bank or deposit-taking institution licensed under this Act;

“controlling interest” means an interest that permits the holder
or owner to elect, name or place into office a majority of
the directors or senior tanagers of a bank or deposit-taking
institution;

“core capital” of a bank means permanent shareholders’ equity in
the form of issued and fufly patd-up shares of commaon shates,
share premium, eligible revenue reserves audited retained
earnings and such other funds as the Central Bank may, by
regulation, permit a bank to treat as core capital;

“correspondent banking services” means the provislon of
banking services by one bank to another bank, where neithex
of the banks Is a shell bank or has a relationship with a shell
bank;



“credit” means any disbursement or cominitment to dishurse a sum
of money supported by a right (o repayment of the amount
disbursed and outstanding and to puysient of interest or other
charges on suci: amount, whether designated as an advance,
loan, financial guarantee, assumption of liabilities, a bond or
commitments of similay nature;

“credit burcau” has the same meaning assigned 1o @ under the
Credit Information Act;

“deposit” means a sum of money —

(«) puid by one person to another person denominated in
Botswana Puia or any other recogaised currency; and
(b} subject to an agreement in terms of which an equal amount
or any pait lhereof may be conditionally or unconditionally
repaid by the pexson to whont the motey has been paid —
(1)  with or without interest or premium,
(i) either on demand or at specified or unspecified time,
and
(iii) in circumstances agreed by or on behalf of the persons
making the payments and the person receiving such
payment,
and such deposit is not referable to the provisions of property
or services, other than the {ransmission of money by
mobile telephone or electronic system or other giving of
security to be rendered;

“deposit-taking institation” means a company, other than a bank
which is licensed under this Act to engage in the business of
accepting deposits frotn members of the public;

“director™ menns an individual who is a member of the board of
directors of a bank or deposit-taking instifution;

“eligible financial contract” means any type of financial contract
from time to time specified by the Central Bank for such
purpose;

“foreign bank™ means a bank that is incorporated or head office of
which resides outside Botswana and anthorised and regulated as
4 bank under the Jaws of the country in which it is incorporated
or has its head office;

“independent director” means an individual who is neither a
shatcholider, a veprosentative of a shareholder, an employee
of a bank or deposit-taking institution oy its related ontity or a
bank holding company;

“liquid assets™ means freely transferable assets, anencumbered by
any charge of lien whalsoever, including Treasury Bills and
olher securities issued by the Government or the Central Bank
itself, negotiable instruments of such types as the Central Bank
may approve;
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“major acquisition” means where a bank or deposit-taking

institution acquires 10 percent and above of the issued
. -common share capital of an entity;

“money laundering” has the meaning assigned to it under the
Proceeds and Instruments of Crime Act;

‘net termination value” means the net amount obtained after
sefting off the mutual obligations between the patties fo an
eligible financial contract in accordance with its provisions;

“netting clause” means a clause that enabies the conversion
into one net ¢laim or one net obligation of claims and
obligations resulting from transfer orders which a participant
or participants, whether or not ot a settlement system, cither
issves to, or receives from, one or morc other participants
in that system with the result that only a net claim or a net
obligation remains; and

“official administrator” means a person appointed by the Central
Bank under section 65;

“physical presence” means the presence of board members of
a bank or deposit-taking institution and staff comprising of
senior management of & bank or deposit-taking institition
within a country:

Provided that the existence of a local agent acting on
behalf of a bank or deposit-taking institution or the presence
of any employees who are not in management positions shail
not constitute physical presence;

“place of business™ means any branch, office or agency, including
a mobile agency, of a bank or deposit-taking institution in
Botswana, open to the public for {he transaction of banking
business or deposit-taking activities;

“principal officer” in relation to a bank or deposit-taking instilution
in Botswans, means the chief executive officer, or other
person, by whatever title he or she may be referred to, who is
subject to the directions of the boatd of directors, responsible
for the day (o day management of the affairs of the bank or
deposit-taking Institution and participating in major policy
making function of the bank or deposit-taking institution,

“related party” means any person that maintains with a bank

ar deposit-taking instilution at Ieast one of the following

relationships —

(@) any dicector, principal officer, seniox managet, or significant
shareholder of the bank or deposit-taking insiitation or of
any affiliate of the bank or deposit-taking institution;

(b) any close relative of a divector, principal officer, senior
manager or significant shareholder of the bank or deposit-
taking institution or of any affiliate of the bank or deposit-
taking institution;



{c) any legul person in which a dirvectox, principal officer,
senior manager, or significant shareholder of the bank ox
deposit-taking institution or of any affiliate of the bank or
deposit-taking institution is also a director, principal officer,
senior manager or significant shareholder or has a significant
interest;

{d) any person who has a significant interest in a legal person
in which the bank or deposit-taking institution or of any
affiliate of the bank or deposit-taking institution has a
significant interest;

(e) any affiliate of the bank or deposit-taking institution; or

() any other person who exercises control or influence over
the management or policies of the bank or deposit-taking
institution, or is otherwise involved in a refationship which
the Central Bank may, by regulation or order, determine
to be a related party of the bank or deposit-taking institution;

“represenlative office” means an office of a foreign bank that is not
engaged In banking business and does nol accept deposits;

“senior manager” means the chief inancial officer, chief operating
officer, chief accountant and chief risk officer of the bank or
deposit-taking institution and any person, other than a non-
executive director, who reports dicectly to the board and
principal officer ol patticipates or has authority to patticipate
in major policymaking functions of the bank or deposit-taking
institution or exerts influence in the granting or denial of
credit and other accommodation by the bank or deposit-taking
institution;

“shell bank” means a bank which has no physical presence in the
country in which It is incorporated and licensed, and which is
unaffiliated with a regulated financial group that is subject to
effective supervision;

“significant interest” means a direct ot indirect holding of an infeyest
in a legal person, alone ot in concert with another person —
(@) that represents five percent or more of jts outstanding

voting shares; or

(b) the exercise of a significant influence, as determined by the
Cenlral Barnk, over that legal person,

“significant shareholder” means a person that owns, directly or
indirectly, including but not by way of limitation, legal and
beneficial owners, alone or in concert with another person, a
significant intesest in a legal persor;

“solo” in relation to financial accounts, means books of a single
company;

“subsidiary” means a legal person in which another pesson or group
of persons acting in concert owns, directly or indirectly —

(&) 50 percent or more of the outstanding voting shaces, or any
class; or
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(b} asignificant interest which enables such person ot group of
persons (o exercise coniro] over the legal person;

“supervisory authority” has the meaning assigned to it under the
Financial Intelligence Act;

“supplementary capital” means capital of a bank or deposit-taking
institution maintained in accordance with the principles
established by the Central Bank in regulation in excess of core
capiial;

“systemnically important bank” means a bank, as determined by a
methodology determined by the Central Bank, whose failure
may result in significant disruption to the essential services
provided to the banking systetn and the overall economy,
due to its size, cross-jurisdictional activities, complexity and
lack of substitute and interconnection;

“tier” in relation to a bank, means a class or category of banks
based on their relative size to the overall banking market and
nature of permissible business;

“Unimpaired” in relation to the capital of a bank or deposit-
taking institution, means the absence of any legal or technical
covenant, tetm, resttiction or encumbrance which would
otherwise render such capital not to be freely available for
distribution to depositors or other creditors in the event of
a liquidation or dissolution of the bank or deposit-taking
institution, and the abscnce of any condition or atrangement
which would, in the opinion of the Central Bank, dimintsh {he
valuc of the wholce cr any portion of the capital of the bank or
deposit-taking institution;

*“unsecured’ inrelation to loans, advances orcredit facilities, means
loans, advances, or credit facilities granted without security
o1 in relation to loans, advances or credit facilities granted
against security, means any part of such joans, advances, or
credit facilities which at any given time exceeds the market
value of the assets comprising the secutity given, or which
exceeds the valuation approved by the Central Bank whenever
it deems that no market value exists for such assets; and

“write-down” means the reduction of the value of an asset for the
purposes of off-setting a loss or expense.

3. (1) The provisions of this Act shall apply to a bank, banking
group and deposit-taking institution,

(2) Notwithstanding subsection (1), where a ccrlain jnstitution is
authorised o engage in banking business under powers conferred by any
other legistation, then, unless otherwise prescribed, and notwithstanding
such ofher legislation, the provisions of this Act governing the
examination of banks and, more generally, those provisions ensuring
safety and soundness in banking, apply to such institntion.



(3) The provisions of this Act shall not apply to the Central Bank,
except in so far as this Act confers upon the Central Bank powers to
perform the functions specified herein,

PART 1I — Licensing Banks and Deposit-Taking Institutions

4, (1) A person shall not transact banklng business or engage in
deposit-taking activities without a valid licence issued by the Central
Bank,

(2) Any person who transacts banking business or engages in
deposit-taking activities without a licence commits an offence and is
liable to a fine not exceeding PI 000 000 or an imprisonment texm not
exceeding five years or to both.

5. (1) No pesson, other than a bank licensed undex this Act, shall,
without the prior approval of the Central Bank ---

(a) use, in any language, the word “bank’, or any translation of its
derivatives, as patt of the name, description ox title under which
he or she conducts his or her aclivities;

(&) use, as part of the name, description or title under which he or
she carries on his or her activities, any word or term indicating
that the nature of his or her activities ate those of a bank or
deposit-taking instilwtion; or

{¢) make any representation, or usc any word or term in any
billboard, letlexhead, notice or adveriisement, indicating in iy
manoer that he o1 she is carrying on the activities of a bank or
deposit-taking institition:

Provided that a person who has not been gianted a licence,
may on approval of the Central Bank, use the word “bank" for the
sole purpose of forming and incorporating a company with a view to
applying for a licence under this Act within six months of incorporating
such company,

(2) A person who fails to submit an application for a licence after
being granted approval under subsection (1) shall de-register the
company.

(3) The provisions of subsection (1) shall not apply where the use of
word “bank” —

(@) isincludedin the title of a staff association or similar organisation
representing bank employees, or a recognised association of
banks licensed under this Act; or

(b) is composed of other words as payt of a place-nmine or a personal
name.

() Any person who conteavenes this section commits an offence
and is liable to a fine not exceeding PS5O 000 for each day that the
offence continves up to a maximum of P1 000 000 or to imprisonment
for a term not exceeding five years, or to both.

6, (1) A foreigh bank shall not establish a representative office in
Botswana without a licence issued by the Central Bank.
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(2) A licence to establish a representative office may be granted to a
foreign bank only if such a bank is subject to consolidated supervision
by a supervisory authority in the home jurisdiction of the foreign bank,
which supervision is in the opinion of the Cenfral Bank adequate,

(3) A representative office licensed in accordance with this section
shall bhe restricted to the following activities —

{a) advertising, marketing and promotion busincss on behalf of the

foreign bank; of

() agency scervices almed at facilitating business transactions

between domestic entities and the foreign bank.

(4) Any bank or arepresentative office which contravenes subsection
(1) or {3) commits an offence and is liable to a fine not exceeding
£1 000 000 or fo imprisonment for a tesm not exceeding five years, or
to both.

{5) The Ceniral Bank may, at any time, request information from
a representative office concerning its operations in Botswana, and
any representative office which fails, without good reason, to provide
the information requested within a period of 21 days from the date of
receiving the request cominits an offence and is liable to a fine of P250 000
ol to an imprisonment term not exceeding three years or to both.

7. (13 Where the Central Bank has reason to believe that 4 person is
advertising for or soliciting deposits or is transacting banking business
in violation of this Act, the Central Bank may, in. order (o ascertain
whether the Act is being ot has been violated, immediately request for
and examine, or cause to be examined, all books, minutes, recoeds,
cash, securities and any other documents and items it such person’s
possession or custody.

(2) The Central Bank shall retain and presetve any such books,
minutes, records, cash, securities or other documents, giving to the
custodian thereof a duly authorised receipt:

Provided that where cash is held in a bank account, the Central
Bank may order the fieezing of such an account.

(3) The Bank shall, at the earliest reasonable oppottunity, notify the
Minister of any action taken pursuant to subsections (1) and (2) stating
the reasons therefor. .

(4} Any person who without good reason, fails or refuses to comply
with any request of, or instructions duly given by the Central Bank
under this section, ot who destroys or defaces records or otherwise
supplics false or misleading information, or who makes any false enlry
or omits any statement or entry in such records, cominits an offence and
is liable to a fine not exceeding PS00 000 or te imprisonment for a term
not exceeding five years, or to both,

(5) Where, upon investigation, the Central Bank determines that
banking business or a deposit-taking activily is being transacted in
violation of section 4, the Central Bank shall order such a person to
cease and desist from such illegal activities forthwith,



(6) Any person who contravenes any order of cease and desist given
pursnant o subsection (5) commntits ar offence and is liable to a fine not
exceeding P500 000 or to imprisonment for a term not exceeding five
years, or lo both.

{7} The Ceniral Bank shall make an application to the High Count for
directions in respect of the disposition of all monies, securities and other
assets in the possession of an unlicensed person and obtained by him or
her whilst transacting banking business or deposit-taking activities in
violation of this section,

(8) The provisions of this section shall be in addition to, and not in
derogation of, any criminal linbilily of such person in accordance with
this Act or any other written law,

(9} The Central Bank shall not fater than 10 working days after the
completion of its investigation and review, report its findings fo the
Minister.

8. (1) An application for a licence to transact banking business or
to engage in deposit-taking activities in Botswana shall be made to the
Centeal Bank in such manner as may be prescribed,

(2) An applicant may appoint a representative in Botswana for
the purpose of communicating with the Central Bapk as part of the
application procedure,

(3) Yor the purposes of this section, an application for a licence
shall be considered to be complete when the Central Bank detesmines
it fo be so, and the Central Bank shall give the applicant a writien
ackuowledgement of receipt of Lhe application.

(4)y The Central Bank shall, within 30 days of receipt of an application
for a licence, inform the Minister of such receipt and that it is duly
being processed and the Central Bank shall cause such application to be
published in the (azetfe, on the Central Bank’s website and in at least
two newspapers cireulating in Botswana,

(3) The Ceniral Bank may request for such supplementary
information as it may require, and shall conduet such investigation as
it may deem necessary for the purpose of ascertaining compliance by
the applicant with all applleable laws and regulations, including the
provisions of this Act.

(6) Where the applicant fails to submit additional or supplementary
information as requived by (he Central Bank, within six months period
commencing on the date ihat' the first documents as specified ih
subsection (1) were submitted to the Central Bank, the Cenfral Bank
may declare the application to have been abandoned and the processing
fee forfeited.,

{7) 1o the event of any material change in the information provided
by the applicaut, before the issue of a licence, the applicant shall without
delay notify the Central Bank of such a change.
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(8) Every document and statement provided to the Central Bank as
pait of the application, including the supplementary information, other
than docunents, statements and information that are otherwise public
or available to the public, shall be kept and treated by the Central Bank
in strict confidence pursuant to the terms of the Bank of Botswana Act,

(9) The Central Bank shali not grant a licence to an applicant unless
the applicant is incorporated under the Companies Act and limited by
share capital,

(10) The Central Bank shall not licence a shel{ bank or a non-trading
company ot any company as a bank, where such a company does not
have physical presence in the country ox any country and is not regulated
or supervised by a financial regulator within its country of origin.

(11) Any person who, in connection with any application for a
licence filed under this section, wilfully imakes any statement to the
Central Bank that is misleading or that ite or she knows to be untrue in
any respect, or provides any docoment that is materially misleading or
false, commits au offence, and is liable to a fine not exceeding P5 000 000
or fo imprisonment for a term not exceeding seven yeats or {o both,

9, (1) The Central Bank shall, in assessing an application satisfy
itself —

(@) with regard to the financial history and status of the applicant, its

proposed significant shareholdets and bencficial owners;

(b) that the principal officer, direclors, senior managers, beneficial
owners and significant shareholders are fit and proper persons as
provided for in this Act;

(¢) with regard fo the adequacy of its proposed staffing, its capital
structure, its operational and financial resources to cover
obligations and liabilitics that are likely to be incurted in the
conduct of the activities souglit to be licensed;

(d) with regard to the adequacy of proposed risk management
policies and systems, internal controls, audit procedures and
corporate governance practices;

(e) that the ownership structure of the applicant will not hinder
effective supervision; and

(H with regard to the viability of its business pian and soundness of
its proposed operations,

(2) Where an appHlcant wishes to withdraw an application before a
decision is made, if shall do so in writing to the Central Bank, stating
reasons therefor,

(3) Upon receipt of the notice of withdrawal, the Ceutral Bank
shall notify the Minister and the Minister shall cause the notice to be
published in the Gazerre, ut least two newspapers of general Gil'cfl lation
in Botswana and on the Central Bank’s website.



10, (1) Where the Central Bank is safisfied that the applicant meels
the requirements sct out in sections 8 and 9, the Central Baok shali, by
written notice to the applicant, and on payment of such licence fee by
the applicant as may be prescribed, grant to the applicant a licence to
transact banking business or to engage in deposit-taking activities in
Botswana.

(2) Where the Central Bank grants a licence to an applicant under
subsection (1) it shall give notice theteof in the Gazerre, and at least
two newspapers of general circulation in Botswana and on the Central
Bank’s website.

(3) Alicence issued under this section shall be perpetual, subject to
such conditions as may be imposed by the Central Bank and payment
of an annual fee as may be presctibed,

11, (1) The Central Bank may refuse to prant a licence whete —

(@) the applicant does not meet the requirements set out in sections 8

and 9; or

() itis in the public interest in order to advance the Central Bank’s

objectives.

(2) Where the Central Bank refuses an application for a licence,
the Centtal Bank shall notify the applicant of such rejection i writing
providing reasons therefor and shall at the cacliest opportunity, notify
the Minister of the refusal,

(3) Where the Central Bank refuses an application for a licence
under this section, the Minister shail cause for a notice of refusal to
be published in the Gazette, and in at least two newspapess of general
circulation in Bolswana and on the Central Bank’s website.

(4) An applicant for a licence may, within six weeks after receipt of
notice of refusal of such application, appeal the decision of such denial
to the Appeals Tribnmal established under section 93 of the Act,

(5) An applicant for a licence may, within six months of refusal to
grant a licence by the Ceniral Bank or denial of an appeal by the Appenls
Tribunal, re-submit an application for the licence, failing which the
applicant shail de-tegister the company bearing the name “bank”,

{6) Any person who fails to de-register a company bearing the name
“Dank” connnits an offence and is iiable to a fine not exceeding P50 000
for each day that the offence continues up fo a maximum of P§ 000 000
or to imprisonment for a term not exceeding seven yeais, ot to both,

12. Abank or a deposit-teking institution shall at all times display, in
a conspicuous place of its principal place of business, and in any other
office, branch or site, including a mobile site, a cettified copy of the
licence granted by the Central Bank.

13, (1) The Central Bank may impose such conditions as it considers
necessary to a licence issued under this Act.

(2) Notwithstanding Ihe generality of subsection (1), a bank or a
deposit-taking institution shall not —
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{a) without the prior written approval of the Central Bank, use or
refer fo itself as o1 fransact business under a name other tian that
under which it is lcensed,

{b) without the prior written approval of the Central Bank, engage in
any business other than the activity or business for which it is
licensed; o

{¢) transfer & licence,

(3) Any bank or a deposit-taking instifution thal contravenes the
provisions of subsections (1) and (2) commits an offence and is liabfe
to a fine not exceeding PS5 000 000 or fo imprisonment for a ternt fol
exceeding seven years, or to both,

14. (1) The Central Bank may, by notice in writing inform a bank
or a deposit-taking institution, that it infends to fmpose, amend, add
to, vaty or cancel any condition attaching to the leence of the bank ot
deposit-taking institution,

(2) A bank or a deposit-taking institution may, within seven
working days of receipt of the notice specified in subsection (1), make
representations in writing to the Central Bank.

(3) The Central Bank may, after giving due consideration to
any representations iade vnder subsection (2), take such action in
accordance with its intention notified in accordance with subsection
(1), and shali so notify the bank ot deposit-taking institution in writing,

(4) A bank or a deposit-taking institution may, within 15 working
days of receipt of the notice from the Central Bank, appeal to the
Appeals Tribunal. :

15, (1) The Central Bank may rcvoke a licence of a bank or a deposit-
taking institution whete the bank ox deposit-taking institution —

(@) without the written approval of the Central Bank, fails to
commence the business authorised by the licence, within a period
of 12 months from the grant of the licence;

{b) is found to have ceased to transact the business authorised by the
licence;

(c) appears to the Central Bank to be carrying on business in a
manner which is contrary to, or detrimental to the interests of its
depositors or the public;

{¢) is found to engage in money laundering, the financing of terrorism
or the financing of the proliferation of arnis of war or nuclear,
biological and chemical weapons;

{e) operates in an unsafe and unsound manner;

(A is wound up or is otherwise dissolved;

(g} is insolvent ox fails to meet the minimum capital requirements as
may be preseribed,; ]

(1) has been convicted, or the principal officer, director, seniox manager,
significant shareholder or beneficial owner has been convicted,
by any court of competeitt jurisdiction, in Botswana or elsewhere,
of an offence related te the use or laundering, in any manner, of
illegal proceeds, or that is an affiliate or subsidiary of a bank
or deposit-taking institution which has so been convicted, and
such conviction is final and can no longer be appealed,



(7)) has supplied false or misleading information in the application
for a licence; ol

(/) has contravened any provisions of this Act,

(2) Where the Ceniral Bank makes a decision to revoke a licence,
the revocation shall take effect immediatoly.

(3) Abank ox deposit-taking instilution may, within L0 working days
of receipt of the decision to revoke the licence, by the Central Bank,
appeal to the High Cowt, with fegal remedies restricted to monetary
compensatiotl,

(4) A bank or deposit-taking institution may, with the permission of
the Central Bank, and in such manner and form as may be prescribed,
surrender its licence at any time, and such surrender shall take effect
after the notice of sutrender has been published in accordance with
subsection (6), and 1ot less than 90 calendar days after the granting of
the permission by the Central Bank.

(5) The Central Bank may, before and after the revocation or
surrender of a Jicence, make $uch inquiry and give such directions as
it considers fit, so as to ensure to the fullest extent possible that the
interests of depositors and of the public are preserved,

(6) The Central Bank shall give notice to the public of any surrender
or revocation of a Heonce by publishing notice in the Gazerte, at leasl
two newspaperts of general circuiation in Botswana aand on the Central
Bank’s website,

16. (1) The Central Bank may, i cases of urgency and in the public
interest —

(@) revoke the licence of a bank or deposii-taking institution; or

(b) muend, add to or vary the conditions aftaching to the licence, or
iinpose special conditions thereon,

(23 Any revocation, amendment, addition to or variation of a licénce
as provided in subsection (1) shall, on notification to the bank or deposit-
taking institution in question, have immediate effect and shall lnnd the
bank or deposii-taking institution,

(3) A bank or deposif-iaking institution may, within 10 working
days of receipt of the decision of the Central Bank #s specified under
subseclion (1) —

(@) appeal to the High Coutt, where the decision relates to revocation
of a licence provided that the remedy shall be Jimited to monetary
compensation; or

() appeal to the Appeals Tribunal where the decision relates to an
amendment, addition to ot variation of licence conditions.

17. (1) A bank or a deposit-taking institution shall not cavry on
banking business or deposnt—takmg activities in any office or branch or
site including & mobile site other than its principal place of business,
without the prior written approval of the Central Bank.
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(2) A bank or deposit-taking institution shall not open or keep open
a new place of business, close or keep closed an existing place of
business, or change its location, without the prior written approval of
the Central Bank,

(3) Abankordeposit-taking institation shatl notestablish asubsidiary
in Botswana without the prior written approval of the Central Bank.

(4) Any bank or a deposit-taking institution that contravenes the
provisions of this section conunits an offence and shall be liable to a
fine not exceeding P2 000 000 as may be imposed by the Central Bank,

18. A foreign bank shall not establish branches in Botswana.

19. A bank or a deposit-taking institution may engage in any
activities, either directly or through a subsidiary subject to any limitation
in the licence issued to such bank or deposit-taking Institution, as may
be presciibed.

20. (1) Abank or a deposit-taking institution that proposes to merge
with or acquire another bank or a deposit-tuking institation, shall notify
the Central Bank in writing of the intention to do so not less than 30
days prior to submitting an application to meige with or acguire another
bauk ox a deposit-taking institution,

{2) Where the Cenfral Bank considers that the proposed merger or
acquisition will not be contrary to the Act or public intevest it shall,
within 14 days of receipt of the notification, advise the bank or a
deposit-taking institution to submit the application for assessment by
the Central Bank,

(3) An application to merge or acquire shall be made ta the Central
Bank in such foym as may be prescribed,

(4) The Central Bank shall, within 30 days after receipt of the
application to merge with or acquire another bank, notify the Minister
i writing, and the Central Baok shall cause the publication of the
application to merge or acquire in the Gazefte, and in at least two
newspapers of general citcolation in Botswana and on the Central
Bank’s website.

(5) The Central Bank shall assess applications and determine major
acquisitions or mergers conceming a bank or deposit-taking institution
against criteria set by the Central Bank, including the establishment
of cross-border operations, and confirming that corporate affiliations
and structures do not expose the bank or a deposit-taking instiution to
undue risks ot hinder effective sopervision.

(6) A bank or a deposit-taking institution shall not, without prior
wiritten approval of the Central Bank —

(@) effect any voluntary metger, consolidation og other re-organisation
of its business or affairs with another bank or deposit-taking
institution;

(b) transfer 1o any other institution the whole or any of its assets or
liabilities in Botswana;



(c) effect a reduction in its paid-up capital;

(ch alter its hame; or

(e) amend the instrument under which it is established,

21, (1) A bank or a deposit-taking institution that proposes to hold
or transfer significant or controlling interests, including a beneficial
intevest, or the exercise of voting rights over a significant interest or
a controlling interest, shall make a written application to the Central
Bank for approval,

(2) 'The Central Bank shall not approve an application made under
subsection (1), unless the Central Bank is satisfied that —

{(a) the proposed acquirer of the significant interest or a controlling

interest is a fit and proper person as provided for under this Act;
(b} the bank or deposii-taking institution will be able to and continue
to camply with the prodential requirements prescribed under this
Acl;

() where the acquisition or (ransfer of significant or controlling
inferest resul(s in the bank or deposit-taking institution becoming
a part of a group, that such structure makes it possible to exercise
effective supervision; and

(d) there are no reasonable grounds to suspect that, in connection

with the proposed acquisition, money laundering or terrorist
financing is being or has been committed or attempted, or that
the proposed acquisifion conld increase the risk thereof.

(3) The Central Bank shall have the power {o reject any proposal
for a chauge in significant ownership, including & beneficial interest
or prevent the exercise of voting rights in respect of such investments.

(4) Where a bank or deposit-taking institution effects a change of
control or significant shaveholding without the approval of the Central
Bank, the Ceatral Bank shall take appropriate action to modify, reverse
ot otherwise redress the change of control or significant shareholding,

(5) Abank or adeposit-taking institotion that contravenes subsection
(1) commits an offence and shall be liable to a fine not exceeding
P1 000 000 as may be imposed by the Central Bank.

PART Ill— Capital Structures

22, (1) The minimum capital required in respect of any tier of a
bank shall be the greater of such amounts as may be prescribed, ot such
percentage of its assels, or group of assets and other risk exposures as
may from time to time be determined by the Central Bank,

(2) The minimum wnimpaired capital required in respect of any
bank or deposit-taking institution shall be in such mammer as may be
preseribed.

(3) The Central Bank may, by directive or in a licence, deteymine a
higher capital adequacy ratio with respeet to a patticular bank, class or
category of banks specified by the Central Bank in accordance with the
visks that the bauk, class or category of banks is exposed fo, or to all
banks for any petiod that the Central Bank inay specify.
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(4) The Ceniral Bank may exempt a bank from the provisions of
subsection (3) for a period to be specified by the Central Bank upon
good cause shown by the baunk and on the basis of a schedule agreed
between such bank and the Centeal Bank, specifying proguessive
compliance by the bank with the said capital requirements.

(5) A deposit-taking institution shall maintain minimum capital as
may be prescribed:

Provided that —

(i) such prescription shall not be fess than the greater of the
amount prescribed by way of start-up capital or five percent
of its labilities to the public in Botswana in terms of the
most recent financiat statements prepared,

(i) any deposit-taking institution that is required o avgment its
capital shall be afforded a reasonable period of time, being
not less than 12 months, in which to comply thesewitly, and

(ii1) the deposit-taking institution shall transfer in each yeur,
to its Reserve Account, a sum equul to not less than 25
percent of its net profits until the balance in such Reserve
Account is equal fo its minimum requited capital.

(6) The Ceniral Bank may, by directive increase the percentages
specifted in pacagraph (i) of the proviso to subsection (5).

(7) Whete the minimum capital of a deposit-taking institution,
prescribed in reference to its liabilities, exceeds the amount of its
unimpaited capital, such deposit-taking institution may, provisionally
and subject to the approval of the Central Bank for such period as it
may approve, include in the computation of its capital any unimpaired
balance in ifs Reserve Account.

(8) Notwithstanding the provisions of subsection (2), where a bank
or deposit-taking institution fails to maintain its unimpaired capital at
the level required in accordance with this section, the Central Bank may —

() impose on and collect from the bank or deposit-taking institution,

a levy not exceeding 0.1 per cent of the amount by whicl such

unimpaired capitat falls short of the prescribed amount; and

(D) apree to a schedule with the bank or deposit-taking institution,

specifying progressive compliance with the said capital

requirements within such fime as may be specified by the Central

Baik,

(9) Notwithstanding the provisions of subsection (8}, for any petiod
during which the minimum unimpaired capital requirements of a bank
or deposit-taking instltution are less than those prescribed under this
section, a bank or deposit-taking institution shall not grant or permit
any increase in outstanding Joans, new overdraft commitments ot
investments, or pay or declare a dividend ot make a distribution, or pay
a performance bonus to senior management or other employees of the
bank or deposit-taking institution.



23,

(1) A bank or a deposit-taking institation shall not, declare, credit

or pay, or transfer abroad, any dividend or make any other iransfer from
profits, without the approval of the Central Bank.

(2) The Central Bank shall not grant an approval under subsection
(1), vrless -

(@)

b)
{e)

the Central Bank is satisfied that the payment of dividends or
any other transfer from profits will not cause the bank or
deposit-taking institution to be in contravention of the capital
adequacy requirements or liquidity requirements or likely to
impair the futyre capital adequacy or liquidity of the bank or
deposit-taking institution;

any impairment on the stated capital or assigned capital has been
made good; or

adequate provision, to the satisfaction of the Central Bank, has
been made in respect of impaired credits, investinents or other
assets of the bank or deposit-taking institution,

{3) For purposes of this section, an issue of bonus shares out of
profits shall be deemed as payment of dividends,

(4) Any bank or deposit-taking instifution that contravenes the
provisions of this section commits an offence aud shall be liable to a
fine not exceeding P100 000 as may be imposed by the Central Bank.

24,

(1) In making any calculations necessary to ascertain whether the

capital of a bank is adequate, account shall be taken, to the satisfaction
of the Ceutral Bank, and in accordance with International Financiaf
Reporting Standards, of the following items —

(@
(b)

(c)
()

(e)

collectively and individvally assessed impairments on loans,
credits and any assets;

depreciation of assets, to be calculated at least once in each
financial year;

operating and accumulated losses;

preliminary expenses relating to the organisation or extension of
the purchase of any business or goodwill; or

such other items as may be determined by the Ceniral Bank.

(2) A bank shall either —

(a)

(b

maintain a special reserve account that is, in the opinion of
the Central Bank, adequate, and which is reserved exclusively
for the purpose of making good any loss resulting from the
negligence ot dishonesty of any director, principal officer or any
other officer or employee of the bank; or

insure ilself against any loss to such an amount and in such
terms, as the Central Bank deems adequate, with a person
approved by the Central Bank and carrying on insurance
business, or the business of guaranteeing against such loss,
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(3) Subject to the minimum provisioning requirements set by
the Central Bank and provisioning methodology adopted by a bank,
examiners shall assess the level and adequacy of provisions for
impairments based on performance statos of loans and advances using
a methodology determined by the Central Bank,

(4} If the Cenlral Bank concludes, based on its review of the reports
of a bank or the resulls of an examination of a bank, that the bank’s
provisions for losses and impairments and other items idenlified are
inadequate to provide for the probability of loss or reduction, the
Central Bank may order the bank to establish additional provisions for
stich Tosses and ofher items identified under this Act.

25. (1)Abank or deposit-taking institution shall maiatain a minimum
hotding of liquid assets as the Central Bank may from time to time
deteimine in accordance with liquidity measurements and standards.

(2) A bank or deposit-taking institution shall maintain a liquidity
management framework in accordance with requirements as maybe
determined by the Central Bank.

(3} A bank or deposit-taking institution shall prepare and submit to
the Central Bank liguidity reports, on a monthly basis ot such shoxter
period as the Central Bank may determine, showing a bank or deposit-
taking institution’s Hquidity position based on which the Central Bank
may institute remedial or supervisory action if there are any liquidity
problems at the bank or deposit-taking institution,

(4) For any period during which the liguid assets of a bank or deposit-
taking institution ave less than the amount detetmined by the Centrat
Bank wder subsection (3), a bank or deposit-taking institution shail
not grant or permit any increase in outstanding loans, new overdraft
commitments or investments, or pay or declare a dividend or make a
distribution, or pay a performance bonus to senior management ot other
employees of the bank or deposit-taking institution,

(5) Where a bank or deposit-taking institution fails to maintain
liquid assets in accordance with the requirements of this section, the
Central Bank may impose on and collect from the bank or deposit-
taking institution, a levy not exceeding 0.1 per cent of the amount by
which such assets fall short of the amount required in accordance with
this section for each day that the assets fall shost of the required amount,

(6) A bank or deposit-taking institetion shall not pledge or otherwise
encember any portion of ifs liguid assets without the prior awthorisation
of the Central Bank:

Provided that the Central Bank may grant the authorisation
on such conditions and to such an extent and for such a petiod s the
Ceniral Bank may determine.

26. The Central Bank may establish different minimum prudential
requirements for different classes of banks or deposit-taking institutions,
and shall impose such restrictions, as it may deem necessary on the
structure of business, operations and banking services to be provided by
any such class of banks ot deposit-taking institutions,



PART IV — Limitations on Speclfied Operations and Activities

27, (1) The maximum amount that a bank may hold or maximum
indebtedness which it may fncur in foreign cureencies generally or in
any specified currency shall be as may be delerinined by the Central
RBank, throngh direclives,

(2) The Central Bank may determing by divective or guidelines, a
method for computing foreign currency exposure. and set a prdenttal
timit for such foreign currency exposuye,

(3} Each bank shall prepare and submif to the Central Bank, foreign
carrency exposure repotts in such a manser, and as often us the Central
Bank may determine,

28, (1) A bank shall noi grant to any person, diveclly or indirectly,
any unsecured ot sectned credif exceeding such percentage of its
mimpalred capital as may, from time to time, be prescribed, without
having first obtained the permission of such bank's board of directors,
or a duly authorised sub-conumitiee thereof,

(2) Bvery bank shall report, at such regular infervals as may be
determined by the Ceniral Bank, the level of jts exposure to any person
or proup of related parties which is equal to or exceeds such perceniuge
of its unimpaired capital which results fiom extending the eredit referred
to in subsection (1):

Provided that the maximum exposure of the bank shall not exceed
such percentage of its unimpaired capital as may be prescribed.

(3) A bank shall not without the prior written approval of the Central
Bank, grant to any pesson, directly or indirectly, or any affiliated group
of persons an aggregate credit which cxceeds such percentage of its
unimpaired capital as may be prescribed.

(4) Where a bank grants credit in excess of the amount pevmitted in
subsections (1) and (3), the Cential Bank shall order the bank in question
to deduct any excess amount granted in violation of subsections (1) and
(3) from such bank’s core eapital, und in addition shall take any other
measwres deemed necessavy and appropriate to rectify the situation,

(5) If the Centsal Bank deternines that the interests of a group of
connected persons ate so inter-velated that such intcrests should be
considered as a single exposure, then for the purposes of subsections
(1) and (3), the total indebtedness of that group shall be combined for
purposes of determining limits on exposures,

(6) Where the Central Bank makes a determination under this
subsection whereby the combined indebiedness exceeds (he limitation
referred to in subsections (1) and {3), the bank concerned shall be
required (o dispose of the excess of such indebtedness within such
reasonable period, ag the Central Bank shall determine,

(7) The Central Bank may determine guidefines or directives limiting
the amount of exposures provided by any bank or any ¢lass of banks in
relation fo any financial measure applicable to such banks, where, in the
view of the Central Bank, such limitation is appropriate to avoid undue
concentrations of eredil.

Maximum
mnounls of
foreign
currency
lsaldings or
Joans

Limilations
on farge
exposures and
concenleation
of rlsks



JAmitations
op advauces
or eredil

Limiwations on
investmenls

in non-
barking
operations

29, (1) A bank shalf not, directly or indirectly, grant auy credit
against the security of its own shares, or those of any other bask.

(2) A bank shall not, ditectly or indirectly, except with the prior
approval in writing of the Central Bank, graut or permit to be outstanding,
unsecured or secured credit of an aggregatc amount in excess of such
pexcentage of its unimpaired capital as may be determined from {ime to
time by the Central Bank, to any related pasty,

(3} Any ciedit to a related party shalt —

{2) be made on an avms-length basis;

(b} be extended on the same ferms on which comparable credit is

granled by the bank fo persons that are nof related parties; and

(¢) not contaiv any preferential interest rate or repayment terms.

(4) Each bank shall maintain atd apply in its provision of credit such
tonitoring and review mechantsms as are necessary to permit the bank
to deterining whether a person is a related party of the bank and to limit
any such credit, as may be determined, from time to time, by the Central
Bank,

(5) The board of directors shall have the sole anthority in the bank
to approve or sanction any financial exposure of or credit by the bank
that is subject to subsection (2}, provided that the Central Bank may
also determine a percentage of the unimpaired capital of a bank as a
maximum exposure to any direct or indirect interest permitted for a
member ol members of the board,

{6) Abank shall not, directly or indirectly, grant to, or permit to be
outstanding by any of its officers or employees, other than a direclor,
unsecored loans, overdrafts or any other credit which, in aggregate,
exceeds one year’s emoluments of such officer or employee.

30. (1) A bank shall not, directly or indirccily, whether on its own
accotnt or on the basis of a commission, and except in the cowrse
of satisfying any debts due to it, engage in any business or activity
for which such bank is not licensed under this Act, excepl as may be
approved by the Central Bank.

{2) A bank shall not, directly or indirectly, acquire or hold any pait
of the share capital or olher similat equity interest in any enterprise or
company, except such shareholdings or other financiai interests as mnay
be acquired in the course of the satisfaction of debts duc to it, which
shareholdings or other financial interest shall, however, be disposed of
at the earliest suitable moment:

Provided that this subsection (2) -

(1) shall not prevent the purchase and sale of shares or stock
for a trust account or upon the order and for the account of a
customer without recourse, and

(i) shall not apply —

{aa) to any shareholding in any company approved by the
Central Bank and set up for the purpose of promoting
the development of a money marke! or securities
market in Bofswana, or of improving the financial
mechanism for the financing of economic development,



(bb) to any shareholdings acquired in the course of
adminisiration of an estate of a deceased person
provided if is for financial undeytaking, or

{cc) to any shareholdings approved by the Central Bank
of a company that qualifies as a snbsidiary of the
bank, and that conduets activities that are pexmitted
for the bank.

(3) A bank shall not, directly or indirectly, purchase, acquire or take
a lease on immovable property, except as may be necessary for the
purpose of conducting its business, in¢loding provision for any future
expansion or for housing its staff, or in such other circumstances as the
Central Bank may determine,

(4) A bank may scoure a credit on any immovable propeily and, in
default of repayment, may acquite such property for resale as soon as
possible, and in any cvent wilhin four years of acquisition,

(5) A bank shall not, without the written permisston of the Central
Bank, cncumber its asscts in any way, and every bank shall hold its
assels in its own pame,

{6) Any bank that confravenes the provisions of this section shall
be liable to a fine not exceeding P100 000 as may be imposed by the
Central Bank, and may be subject to any other remedial measures that
the Central Bank considers necessary.

PART V — Financial Statetents, Audit of Accounts

31, (1) A bank or 4 deposit-taking institution shall keep records as
are necessary to exhibit clearly and accurately the state of its affalrs on a
solo and consolidated basis and to explain its transactions and financial
position so as to enable the Central Bank (o determine whether the bank
or deposit-taking instifution has complied with the provisions of this
Act, and it shall preserve every such record for a period of at feast 20
years from the date of the last entry,

(2) Any bank or a deposit-taking institution that contravenes
subsection (1} shail be liable to a fine not exceeding P500 000 as may
be imposed by the Central Bank,

32. (1) A bank or a deposit-taking institution shall not {ater than
three months after the expiration of the financial year, prepace, on a solo
nnd consolidated basis, in respect of all business fransacted by it in that
year, audited financial statements:

Provided that the statements shall be prepared as of the last
working day of that year, and in accordance with International
Pinancial Reporting Standards and in such form as the Central Bank
may determine.
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(2) The financial statements referred to in subsection (1) shall be
audited in accordance with the provisions of section 37, and under
the joint signatures of the principal officer of the entity and two of its
directors in case of an entity incorporated in Botswans, and for a bank
incorporated outside Botswana and having a representative office in
Botswana, ifs principal officer and the next most senior officer of the
principal office of the bank. in Botswana,

{3) A bank or a deposit-taking institution shall, within 15 calendar
days after the preparation of financial statements as provided for under
subsection (1) —

(@) submit the andited financial statements to the Central Bank;

(b) publish on its websife and in al Jeast two newspapers of general
circulation in Batswana, the audited financial statements together
with full names of the board of directors in such manner as the
Central Bank may direct; and

(¢) exhibit, throughout the year, in a conspicuous position in each
of its places of business in Botswana, other than mobile sites, a
copy of its last audited Statement of Financial Position and a
Statemient of Comprehensive Income which shall be in conformity
with the minimum financial disclosure requirements and as the
Central Bank may direct from time {o time.

33, (1) Por purposes of compiling statutory returns, the reporting
period of a bank, banking group ot a deposit-taking institution shall be
from the Lst day of January to the 31st day of December of that year,

{2) A bank, banking group or deposit-taking institution shall, on a
solo and consolidated basis, prepare returns and shall, not later than
10 calendar days after the last day of each calendar month, submit
such returns to the Central Bank, in accordance with International
Financial Reporting Standards, and in such form as the Central Bank
may determine, in duplicate together with such other information as
the Central Bank may require in respect of its places of business in and
outside Botswana, as the case may be.

(3) The statutory retnins shall include the following information -

{a) on and off-balance sheet items;

(b) profit and loss;

(¢) capital adequacy;

() liquidity;

(¢} large exposures and risk concentrations;

(H asset quality and loan foss provisioning;

(g) related party transactions;

(h) interest rate risk and marked visk; and

{f) any additional information which the Cenlral Bank may require
for the purpose of administration of this Act from any entity
gbout its operations,



(4) The Central Bank may issue directions to any bank, bauking
group or deposit-taking institution requising thal specificd returns must
be audited at such bank, banking group or deposit-taking instifution’s
oxpense before submission pursuant to subsection (2).

(5) Any bank, banking group ot deposit-taking instiiution which fails
to submit returns in accordance with subsection (2), shall be liable to a
fine not exceeding 100 000 as may be imposed by the Central Bank.

(6) Any person who wilfully submits incorrect or misleading
information commifs an offence and is liable {o a fine not exceeding
P5 600 000 or to imprisonment for a term vot exceeding seven years or
to both.

34, (1) The Centryl Bank may, for the purpose of the administration
of this Act, request for any information which it may require, from
any bank, banking group, or deposit-laking institution, concerning
its operations in Botswana or those of ils affiliates in Botswana and
subsidiaries ontside Botswana, if any.

(2) The Central Bank inay ditect that all or any part of the information
submitted pursuant to this section shall be audited, either by the bank,
banking group or deposit-taking institution’s own external anditors or
by an auditot appointed by the Central Bank, at such bank, banking
group or deposit-taking instilution’s own expense.

(3) Where, under this Act, any information or document is required
to be supplied to the Central Bank within a specified period, the Central
Bank may, at the writlen request of the bank, banking group or deposit-
taking institution concerned, extend such period,

(4) Any bank, banking group or deposit-taking institution that fails
to supply any information requested for by the Central Bank undet
subsection ({}, or Fails to supply it within the time, or extended time,
stipulated by the Central Bank shall be liable to a fine not exceeding
P100 000 as may be imposed by the Central Bank,

(5) Any person who wilfully submits incorrect or misleading
information commits an offence and is Hable to a fine not exceeding
PS5 000 000 or to imprisonment for a teym not exceeding seven years or
to both,

35. (1) A bank or a deposit-taking institution shall appoint, anonally,
upon recommendation of the audit committee of the board and at its
own expense, an independent external nuditor identified from a list of
auditors approved by the Botswana Accountancy Oversight Authority
and acceptable to the Central Bank.

(2) An auditor shall be acceptable to the Central Bank where such
anditor —

(@) is a member of the relevant professional body and in good

standing;

(b) has relevant experience and competence;

(¢) is subject 1o a quality assurance programme by the relevant

professional body;

(@) demonstyates objectivity und impastiality; and
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(¢) complies with the relevant internationalt auditing and accounting
standards anl such other standard as may be prescribed by the
Botswana Accountancy Oversight Authority.

(3) If a bank ot deposit-taking institution fails to appoint an auditor
in aecordance with subsection (1), or the Central Bank is not satisfied
with the roport of the independent externat auditor appointed by the
bank or deposit-taking institution, the Central Bank mnay itself appoint
an independenl external auditor whose remuneration shall be paid by
the bank or depuosit-{aking institution,

(4} The Contral Bank may direct a bank or deposit-taking institution
to remove from office an auditor of a bank or deposil-taking institution
who does not meet the requirements set out in subscction (2) or who is
conflicted in his of her duties as an auditor of a bank or deposit-taking
institution.

(5) Anindependent external auditor shall not be an suditor of a bank
or deposit-taking institution for a continnous period of mote than 10
years:

Provided that the lead audit pavtner shall be changed by the bank
every five yeais,

36. (1) An fndependent external auditor shall not have any direct
interest in the bank or deposit-taking institution other than as a depositor
or borrower in the ordinary course of business.

(2) A person shall not qualify to be appointed as an independent
external auditor, if the —

(@) person is a body corporate;

(D) person is an employee or employer of a director ot principal
of ficer of the bank or deposit-taking institution or any affiliate or
subsidiary thereof}

{¢) person’s partner or his or her employee, regularly performs
the duties of secretary or bookkeeper to the bank or deposit-
taking institution or any of its affiliates or subsidiaties; or

(d) person is related to a person working for the bank or deposit-
taking institution.

37. (1) An independent external auditor shall make a report to the
bank, banking group or deposit-taking instifution’s shareholders on the
audited financial statements in accordance with the requirements in the
Companies Act relating to the auditing of company accounts, and in
accordance with international auditing and accounling standards and
such other directives as the Central Bank may issue.

(2) An auditor appointed under section 35 shall have the right of
aceess at all times to the books, accounts, vouchers and securities of
such bank, banking group or deposit-taking institution, and those of
its affiliates in Botswana, and its subsidiaries outside Botswaaa, if any,
and shall be entitled to require from the officers, or agents of such bank,
banking group or deposit-taking institution’s affiliates or subsidiaries
thereof, stch information and explanations as he or she may require in
order to perform his or hey duties properly as an auditor under this scetion,



(3) A copy of the independent external anditor’s report shali be sent
to the Cential Bank as soon as practicable and, in any event not later
than one month after it is made,

(4) Subject to subsections (1) and (2), the Cential Bank may impose
the following dnties on an independent external auditor —

(@) a duty to submit such additional information in relation fo the

audit as the Central Bank considess necessary;

(b) a duty to carry out any other investigation or establish any
procedure in any particular case; or

{¢) aduiy to submit a report on any of the matters referred to in
paragraphs () and (b},

and the bank, banking geoup or deposit-irking institution concerned
shall remunerate the independent external auditor in respect of the
discharge by him or her of all or any of the additional duties.

(5) An independent external anditor shall xeport to the Central Bank,
and the Central Bank shall thereafter take all necessary actions pursnant
to this Act if the independent external auditor, in the course of the
performance of his or het duties us auditor of a bank, banking group or
deposit-taking instifution is satisfied that —

{c) there has been a seriouns breach of or non-compliance with the
provisions of this Act, any other law or any dircctions or
guidelines issued by the Central Bank;

(b) a criminal offence involving fraud or other dishonesty has been
committed;

{¢) losses have been incurred which reduce the paid-up capital of the
bank or deposit-taking institution by 50 per cent or more;

(d) serious irregularities have occurred in the affalrs of the bank or
deposit-taking institution, particularty such irregularities that
jeopardise the safely and soundness of the bank or deposit-tuking
institution; oy

(¢) he or she is unable to confirm that the claims of deposilors and
creditors continue to be covered by the assets of the bank or
deposit-taking institution,

(6) 'I'he Central Bank may if it considers it necessary but in any case
at least once a year, arcange a meeting with each baok or deposit-taking
institution and its auditors, to discuss matters relevant to the Central
Bank's supervisory responsibilities which have atisen in the course of
the statutory audit of that bank or deposit-taking institution, including
relevant aspects of the institution’s business, its accounting and internal
control systems, and its statement of financial position and statement of
comprehensive income,

(7) The Central Bank may if it considers it desirable or nccessavy in
the interests of depositors buf in any case, at least once a year, arcange
meetings with the independent external auditors of a bank or deposit-
taking insfitation,
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(8) The Central Bank shall, at least once # year, meet with a bask or
deposit-taking institution’s management to discuss any matter relevant
to the Central Bank’s supegvisory role and interest of the bank or
deposit-taking institulion such as slrategy, group steactures, financial
perforinance, corporate governance, risk management systems and
inlernal controls,

(9) No duty of confidentiality to which an independent external
auditor may be subject shall be regarded as conlravened by reason of
the independent oxternal auditor's communication, in good faith, lo
the Contral Bank, whether or not in response to a request made by the
Central Bank in accordance with this Act,

PART VI — Supervision of Banks, Banking Groups, Deposit-Tuking
Institutions and Conglomerutes

38. (1) The Central Bank shall conduct regular on-site examinations
of the operations and affairs of every bank or deposit-taking institution
and where the Central Bank so specifies, foreign branches, if any, of such
bank ox deposit-taking institution to be made hy ofticers of the Central
Bank or independent experts appointed to conduct such examinations.

(2) A reguiar on-site examinntion can either be carried out by the
officers of the Central Bank or by independent experts suclh as external
auditors and ofher qualified persons and entities appointed by the
Central Bank with appropriate mandate and subject to appropriate
confidentiatity and other restrictions.

(3) The purpose of an examination under subsection (1) shall be to —

(&) determine whether the bank or deposit-taking institution
concerned is int & salo and sonnd financial condition;

(6) determine whether the bank or deposit-taking institution complias
with the requirements of this Act and that the bank or doposit-
taking institution’s business is operated i a lawlul and prudent
mannez;

(c) determine whether information provided by the bank or deposit-
taking institution is accurate and reliable;

{¢) provide independent verification whether adequate corporate
governance, including risk managemént and internal controls
systems, exist at individual bank or deposit-taking institution;

{e) monitor the bank or deposit-taking institution’s follow-ups on
supervisory conceras;

() obtain additional information on the bank oy deposit-taking
institution and its related companies required for the assessment
of whether the bank or deposit-taking institution is a safe and
sound entity, the existence of safe and sound practices, the
evaluation of material risks and the identification of neccssary
remedial actions and supervisory actions inctuding enhanced off-
site monitoring; and



(g) assess the adequacy and effectiveness of the bank of deposit-
taking institution’s weasures relating to anfi-money laundering
and combating the financing of terrorism in accordance with the
Financial Inlelligence Act,

(4) The Central Bank may conduct a special examination of a bank
ot deposit-taking ingtitution at any time that the Centeal Bank considers
appropriate, will respect to the aspects it considers necessary,

(5) The Central Bank shall conduct an examination in accordance
with this scction where an application te do so is made by one fifth of
the total number of depositors, or by any number of depositors holding
not less than one thivd of the Habllities to the public in Botswana, of the
bank or <deposit-laking institution concerned,

(6) Anindependent expert appointed by the Ceniral Bank to conduct
an examination shall promptly bring to the attention of the Central
Bank, any material deficiencies identified during the course of any work
underiaken by him ot her for supervisory purposes,

(7) A person shall not have any claim against an independent expert
for or with respect to any oral or written statement or repott made by the
independent expert in good faith, in the performance of the independent
experts’ functions as directed by the Central Bank.

(8) The Ceniral Bank shall conmmuaicate the findings of an on-site
exagmination in a timely manner, by nieans of written reporl addressed
to the chairperson of the board of dircctors and copied to the principal
officer and through meetings with the Board and senior management of
a bank or deposit-taking institution.

(9) Allexpenses of aud incidental to an examination shall be paid for
by the bank or deposit-taking insfitution concerned in such manscr as
the Cenfral Bank may determine,

{10) Any person appoiuted by the Central Bank under this section
shalt comply with the provisions of confidentiality.

39, (1) Any person conducting an examination in accordance with
the provisions of scction 38 shall, in relation to the bank or deposit-
taking institution in respect of which the examination is to be conducted,
be entitled {o examine all books, minutes, accounts, cash, securities,
vouchess and aiy other documents In the possession or custody of the
bank or deposit-taking institution or any of its affiliates, and to require
such information concerning its business or that of its alfiliates in
Botswana or abroad, if any, as is considered necessary or desirable, and
the bank or deposit-taking institution concerned shall comply svith all
requests made under 1his seclion.

(2) Any bank or deposit-taking institution or any of its affiliates,
or any person who fails to produce any document requested under
subsection (1) shall be liable to a fine not exceeding P10C 000 as may
be imposed by the Central Bank,
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(3) Abank or deposit-taking institution which knowingly or wilfully
supplies information required in accordance with the provisions of
subsection (1) which is false or misleading in any manner, commits
an offence and shall be liable to a fine not exceeding P5 000 000 or to
imprisonment for a texmi not exceeding seven years, or to both.

40, (1) If, in the opinion of the Central Bank, an examination
shows that a bank or deposit-taking institution, or affiliate concerned
is conducting business in an anlawful or unsound manner, or that it is
in an unsound financial condition, the Central Bank may, in addition
to any othet course of action open to if, including the power to vary
licensing conditions or to revoke the licence plusuant to this Act —

(a) require the bank or deposit-taking institution concerned to take

such measures as may be necessary to rectify the situation; or

(&) appoint a person, who in the opinion of the Central Bank has the
requisite training and expetiencs to advise the bank or deposit-
taking institution, or affiliate concerned, on measures to be taken
to rectify the situation, and shall <etermine the remuneration
ta be paid to him or her by such bank or deposit-taking institution
or affiliate,

(2) Subsection (1) shall not preclude the Centeal Bank from adopting
any of the measutes conlemplated under the Act, and in particular, an
examination shall not be necessary for or predicate any action {aken or
proposed to be taken by the Central Bank under the Act,

41. The Central Bank shall, annually, not later ¢than the 30th of June
of each year, submit to the Minister a report on the discharge of its
supervisory functions and the extent to which, fu the Central Bank’s
opinion, its supervisory objectives have been fulfilled.

42, (1) 'the Central Bank shall conduct supervision of a banking
group or conglomerate on a consolidated basis by —

{a) analysing consolidated financial statenieats of the banking group

ot conglomerate;

(D) carrying out on-site examination of the banking group or
conglomerate and its membeys for the purpose of verifying the
data from the consofidated financial statemcnts, as well as risks
to which the bank is exposed as a member of the group and the
group as a whole; and

(¢} assessing the significant aspects of the banking group or
conglomerate’s operations that have a bearing on safety and
soundness of the banking group or conglomersate,

(2) The Centtal Bank shall, in conduecting consolidated supervision
of a banking group or conglomerate, consider in relation fo the banking
group ot conglomerate, the following, in order to assess the risks to
which the bank is subject —

(er) financial position;

(b) governance, including the limits of sharcholding;

(¢) any group management policy;



(d) organisational and jnternal control systems;

(e) the group companies’ influence on othey companies in ihe group;
and

(H any other issue which the Ceniral Bank may consider necessavy.

(3) The Central Bank may from time to time review —

(@) the adequacy of supervision over the operation of the bank or
banking group abroad by the management of the parent institution
ot holding eompany;

{b) the possibility for the pacent institution to access data on foreign
branches and subsidiatics in Lost countries;

(¢) the expertise of the local management; and

(¢} the efficieticy of supervision in host countries,

(4) The Central Bank may visit an institution referred to above and
meet the host supervisors oulside Botswana,

(5) The Central Bank may specify the scope of consolidation,
methods of supetvision on a consalidated basis and rules governing
the consolidated financial position, whether the inforntation in question
applics to a bank, o subsidiaries or to other companies within the group
that is considered to be consolidated, as well as the rights and methods
of access to information.

(6} The Central Bank shall, if it deems it necessary for lhe safety
and soundness of a bank, or for the safety of the depositors” funds or to
determine whether the provigions of this Act are being duly complied
with, require by notice in writing, any banking grotip entities to provide
the Central Bank with such information or doctunents as may be
necessary, including the financial records of that affiliate, controlling
company, holding company or subsidiary company within the period
specified in the notice.

{7y ‘I'he Cenlral Bank may conduct, or appoint a competent person
to conduct an examination of the operations and affairs of the affiliate,
controlling company, holding company or subsidiary company of a
bank, or of any person who exerclses control over a bhank, in order to
satisfy itself that the operations and affairs of the affiliate, controlling,
holding or subsidiary companies or of the person who exercises conirol
over a bank ave not detcimental to the safcty and soundness of the bank
concerned,

(8) 'The Central Bank may resfrict the activitics of the banking group
and the location of the activity if —

(@) the bank or the group is exposed to excessive risks or it is not

managed appropriately; o1

(&) supervision in the hosi country is inadequate or obstacles atise in
the course of consolidated supervision,

(9) The supervision of members of banking gronps under this Act

shall be conducted by the regulatory anthority of the home country of
the holding company, if —



{@) the head office of the holding company is outside Botswana;

(D) the regulatory body of the hone country of the group conducts
stpervision on a consolidated basis in a manner that meets the
requitements of the Central Bank; and

(c) there is apptopriate cooperation between the Central Bank and
the regulatory body.

(10y The Central Bank may, noiwithstanding any confidential
provisions to the contrary deliver to any governmental body or
supervisory entity, within or outside Botswana, which has regulatory ox
supervisory authority over sny person or entity specified in subsection
(3) above, on such basis as maybe neccssary for the conduct of
consolidated supervision, such information as may be in the possession
of the Central Bank regarding the —

(1) existence;

{b) business affairs;

(c) assets and liabilities; or

(d) management,
of any affiliates, controlling companies, holding or subsidiary companies
or any person who controls a bank:

Provided that such governmental body ot supervisory entity shall
hold and maintain that information consistently with the provisions of
this Act concerning confidentiality of information,

{11) The Central Bank may request from and receive from any
governmental body, or supervisory entily within or outside Botswana,
under subseetion (10) claiming regulatory or supecvisory anthority over
any persan or cutity specified in subsection (3) above, any information
that such governmental body may have regarding any such entity:

Provided that the Central Bank shall hold and maintain that
iiformation in compliance with the provisions of law regacding the
confidentiality of that information.

(12) Any significant shareholder or director of a bank who —

(a) being s natural person fails, refuses, omits or neglects to provide
information requested under subsection (1) or (2) of this section
or is party to such failure, refusal, omission or neglect; or

(b) being a company fails, refuses, omits or neglects to provide
information requested under subsection (1) or (2) of this section
or is paity to such failure, refusal, omission or negiect,

shall, if a nalvral person, cense to be a fit and proper person, and shall,
if a divector, be required to resign from the position of a director, and
if « significant sharcholder, shall be required to reduce his, her ot ifs
ownershipofshares of the bank to less than five percent ol the outstanding
shares of the bank, such reduction to be accomplished within one year
ot such other time frame as the Centraj Bank shall specify.

(13) A director who fails to resign or a significant shareholder who
refuses to reduce shaveholding when required to do so under subsection
(1), commits an offence and shall be liable to penalties under this Act,



(14) Any person who fails, refuses, omits or neglects to provide
information requested wander this section or who provides false
information responding to a request under this section commits an
offence and is liabie (o a fine not exceeding P500 000 or to Impyisonment
for a term not exceeding five years, or to both.

43, (1) A bank shall develop and maintain plans to facilitate its
recovery from adverse events and to restore itself to financial soundness,

(2) Por pusrposcs of subsection (1), the Central Bank may, by directive
or gnideline, specify the requirements in relation to each bank’'s recovery
plan,

{3) Where a bank contravenes this section, it shall be Iiable to a fine
not exceeding 1 000 000 as may be imposed by the Centeal Bank.

44, (1) The Central Bank may take any measure stipulated in this
section in cases where il determines or has reason to believe that a bank
ot deposit-taking institution has —

(¢) conducted business in a manner which could, if left unchecked,

lead (o the rise of an unsafe and unsound situation; or

(b) viotated the provisions of this Act o of any regulation, condition
of licensing, instruction or order issued by the Central Bank.

(2) If any of the violations stipulated in subsection (1) occurs, has
occurred, or the Central Bank has reason to believe that it wil{ oceur,
fhe Central Bank may take one or more of the following tneasures —

(@) send a written warning fo the bank or deposit-taking institution;

(b} enter into a formal agreement with the board of directors of the
bank or deposit-taking institution regarding measures to be taken
to correct violations and unsafe and unsound practices, and
establish a timetable for accomplishing such action;

(¢} require that the bank or deposit-taking instifution submit a
programme of remedial measures that it intends to tske or a
detailed deseription of teasuves that it has taken to eliminate the
violalion and correct the sifuation; or

(dy order the bank or deposil-taking institution to cease and desist
from particutar actions, or require the bank or deposit-taking
institation to take affirmative action to cotrect the violations oy
visafe and unsound praclices.

(3) In addition to the measures indicated in subsection (2), where the
Central Bank determines that any of the violations or unsafe practices
has occurred, it may impose a fine not exceeding P00 000 on the bank
or deposit-taking institution.

(4) The Central Bank may otder a bank or deposit-taking institution
to remove a principal officer, senior manager, or other employes of
the bank or deposit-taking institution from office or employment, or
prohibit a significant shareholder or othet persons from participating in
the alfairs of (he bank or deposit-taking institution if the Cenlral Bank
determines that ~
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(7)) the person intentionally committed or participated in the
commission of an act referred to in subsection (1) of this section,
or intentionally violated a dircctive of the Central Bank issued in
response to the same or a simitat act;

(1) as a result of these actions, the bank or deposit-taking institution
lias suffered, or will likely suffer financial loss ot other damage,
or the person has roceived {inancial gain or other bencfitas a
result of the action; or

(c) the action involves personal dishonesty on the part of the person
ot demonstrates a witful or continuing disregard for the safety
and soundness of the bank or deposil-taking institution,

(5) The Central Bank may issue directions to a bank or deposit-
taking institution to take actions where the Central Bank is of the
view that such divections will assist in achieving timely and effective
corrective action,

45. (1) The Central Bank may take any measure provided in
subsection (2) where it determines or has reason to believe that - -

(@) a bank or deposit-taking institution engaged in unsafe and
unsound practices or activities that endanger the solidity of the
bank or deposit-taking institution and the interests of the
depositors;

(0) a bank or deposit-taking institution has & level of capital and
profitability that endangers the bank or deposit-taking institution's
medium-to-fong term viability;

(©) a bank or deposit-taking institution is subject to strains on its
liquidity as ithustrated by the bank or deposit-taking institation’s
repeated recourse to general or special Central Bank credit
facilities;

{c/) a bank or deposit-taking institution infringed, or is likely in the
near futuce to infringe, the prudential requirements established
pursuant ta this Act, in a way that endangers the financial
soundness of the bank ot deposit-taking institution and the
interests of the depositors;

{(e) a bank or deposit-faking institution failed to comply with a
directive of the Ceniral Bank;

() a bank or deposit-taking institution demtonstrated serions weaknesses
with regard to its corporate governance, risk management,
internal controls or audit and accounting practices; or

{g) a bank is subject to risks of spill-overs in a banking group or
conglomeraie,

(2) If an event indicated in subsection (1) occurs, has oceurred, or
the Central Bank has reason to believe that it will occur, the Central
Bank may take one o mote of the following measures —

(@) require the board of directors to obtain additional capital funds
within & time period acceptable to the Central Bank, or in the
alternative, require the board of directors to submit a plan
acceptable to the Central Bank to increase the capital to a level
specified by the Central Bank;



{b) reguire that the bank or deposit-taking institutlon cease some
identified portion of its operations;

{¢) bar the bank or deposit-taking institution from declaring or
paying any dividends ar distributing profits;

(d) impose any restriction on the granting of credit, receiving of
new deposits or renewing existing deposits, expansion of
operations and physical developments,;

{e) tequite the bank ordeposit-taking institution to submita restructuring
plan;

(/H require the bank or deposit-iaking institution to hire, for a period
of time and under conditions to be specified by the Central Bank,
an advisor who shall have authority to disapprove actions
proposed 1o be taken by the bank or deposit-taking institution
regarding the —

(i) sale, disposition or transfer of the baunk or deposit-taking
instifution’s assets,
(i) loan or investment of the bank or deposil-taking nstitviion’s
funds,
(iii) undertaking of any debt, obligation or liability, or
(iv) payment of dividends;

{(g) suspend from office the principal officer, or any senior managex
depending on the setiousness of the violation;

(M require that the bank or deposit-taking institution remove the
principal officet, any senior managet or any of the membess of
the bank or deposit-taking institution’s board of directors; or

(i) ring-fencing of the bank from the actions of parent companies,
subsidlaries, pacallel-owned banking structures and other related
entities in matters that contd impair the safety and soundness of
the bank or deposit-taking institution.

(3) The Central Bank shall establish and maintain policies

and puidelines, which shall include triggets for nndertaking early
intervention measutes,

PART VII - Corporate Governance of Banks and Deposti-Taking
Institutions

45A. (1) The board of disectors and senior management of a bank or
a deposit-taking institotion shail be responsible for —

{a) ensuring sound corporate governance of the bank or a deposit- faking

institution; and

(b} promoting corporate culture and values through the

issuance of a code of conduct, conflict of interest
policies and such other relevant policies as may be
determined by the Central Bank from time to time,

{2) The Central Bank shall, from time to time, assess the effectiveness
of the directors including the entire board of directors of a bank or
deposit-taking Institution against such criteria as may be determined by
the Central Bank,

Corporate
goverrance
ovessight



Board
caomposillon
and conduct of
direciors

Fil and proper
persott

46. (1) A bank or deposit-taking institution shall have such number
of board members as shall be commensurate with the nature, size,
complexity, risk profile and systemic importance of that bank or deposit-
{aking [nstitution:

Provided that a systemically important bank shall have a minimum
of seven board members while any other bank or deposit-taking
institution shall have a minimum of five board members,

(2) A bank or a deposit-taking institution shall appoint members
to the board based on merit, experience, qualifications, integrity and
compeience.,

(3) Notwithstanding the provisions of the Companies Act, the
majority of directors of a bank or a deposit-taking institution shail be
resident in Botswana or reasonably able to attend board meetings.

{4) The board of a bank or a deposit-taking institution shall ensure
that not more than one thitd of the members are related parties.

{5) The Central Bank may otder a bank or deposit-taking institution
to remove from office, a board member or the entire board of the
bank or deposit-taking institbtion where the board did not exceule
its responsibidities effectively or is deemed to not operate in the best
interests of the bank or deposit-taking institution.,

47. (1) A person shall not be appointed a principal officer or a
senior manager of a bank or a deposif-taking institution unless, upon
the determination of the board of direclors of the bank or deposit-
taking institution, he or she i a fil and propor person in accordance
with standards and principles as determined by the Central Bank, which
standards and principles shall include that the person —

(@) is qualified and competent in terms of having relevant work
experience and academic qualification, to reasonably conclude
thathe or she will be able to discharge the duties and responsibilities
of the proposed position;

(&) isof sound mind and able to perform the duties and responsibilities
of the proposed position,

(¢) is financially sound;

(d) has not been and is not{ being, remaved or suspended, as a
principal officer, director, senior manages or significant
shareholder of any institution licensed to operate in Botswana or
in a foreign couniry, unkess such suspension does not relate to
his ot her performance, conduct or competency as a director,
officer or significant sharcholder of a Jicensed institution;

{e) has not violated this Act and has not been found geilty of gross
nepgligence or misconduct; .

(H is not and hax not been a principal officer, senior manager,
divector or significant shareholder of & bank or deposit-taking
institution licensed under this Act or ficensed in a foreign countey
and which bank or deposit-taking institution has been, or s
being, wound up or liquidated compulsorily;



(g) is not a principal officer, senior manager, director or significant
shareholder of a bank or deposit-taking institution operating
in Botswana o in a foreign country which s competing with but
not a subsidiary or associate of the institution in which lhe person
is or will be a principal officer, senior manager or director or
significant shareholder;

(4} has not been censured or disciplined for misconduct within the
{ast 10 years;

(/) has not been convicted of or imprisoned in or outside Botswana
for any offence involving fraud or any other offence of dishonesty;

(/) has not had an adminishrative ordes served on him or her within
the last 10 years;

(k) is not subject to an investigation by or at the instigation of any
governmental depariment or agency, or professional association,
or other regblatory body;

() has not engaged or is not expecting to be engaged in litigation
{hat may have a material adverse effect on the resources of the
bavk or deposil-taking institution;

() has not failed, within the last 10 years, to satisfy within one year,
a judgment debt against him or her under a couri order;

{m) has not been judged by a court to be civilly liable for fraud,
malfeasance, or any other misconduct;

{e) has not been judged to be bankrupt by & court, or has failed to
satisfy his or her creditoss in full within the last 10 years;

{(») has satisfied all vodisputed obligations for taxes that are due and
payable,

{¢) is not a goverament official who heads a government miuistey or
holds a cabinet position, or heads a parastafal;

{r) is hot & partner or other senioy auditor of an audit firm (public
auditing firns); or

() is not a director or sestior manager of an oversight authority.

(2} A person shall not become a director of a bank or deposit-taking
institation unless, upon the determination of the Ceniral Bank, he oy
she is a fit and proper person in accordance with the criteria set out in
subsection (1),

(3) Abank or deposit-taking institution shall notify the Central Bank
as soon as the bank or deposit-taking institution becoimes aware of any
material information that may negatively affect the fitness and probity
of & bank or deposit-taking institotion’s ditector, principal officer, or
senior manager, in which case the Central Bank shall, notwithstanding
the provisions of subsection (2}, conduct a fit and proper test on the
dircctor or require the board of the bank or deposit-taking institution to
conduct the fit and proper (est on the concerncd senior manager,



Disqualieation
to hold office

Disclosive of
inferesi iy
divector

(4) Where the Central Bank has reason to believe that any person,
by virtue of his or her shareholding in a bank or deposit-taking
instifution or otherwise, is jn a position to influence a principal officer,
sertioy manager or the boaxd of directors of that bank or deposit-taking
ingtitution, and is exercising his or hey influence in a manner which
is likely to be detrimental to the intetests of depositors, the Central
Bank may instruct the bank or deposit-taking institution to sever its
connection with that person,

(5) Abank or deposit-taking institution shall not appoint or reappoint
any person as & prineipal officer, director or senior manager withont
approval by the Ceniral Bank in the case of a director, ot without a “no
objection” from the Centeal Dank, in the case of a senior manager.

(6) An application for approval of appointment of a director or for a
no objection to the appointment of a principal officer or senior manager
shall be made in such manner as may be determined by the Central
Bank.

(7) A bank or deposit-taking institution that contravencs the
provisions of this section, or provides false or misleading information
in the application for approval shgll be liable to a fine not
cxceeding P1 OG0 G00 as may be imposed by the Central Bank, and the
appointment of the director, principal officer or senior manager shall be
considered null and void.

48, (1) Without prejudice to the provisions of the Companies Act,
or section 47, any petson who is a principal officer, director or senior
manager concerned with the management of a bank or deposii-taking
institution, or any person involved in its policy making decisions, shait
cease to be eligibie to hold office if he or she is no longer determined to
be a fit and proper person.

(2) A person shall not serve as a prineipal officer, seniof manager ox
director of a bank or deposit-taking institution, if the person is —

(«) under the age of 18 years or above the age of 75 years; or

(&) not vesident in Botswana and such person is not reasonably able

to attend board meetings.
. (3) A person who has served on the board of ditectors of a bank
or deposit-taking institution shall not be eligible for appointment as
director to the boatd of directors of another bank or deposit-taking
institution, uniess a cooling-off peviod of at least 12 months has lapsed,

49, (1) Any director of a bank or deposit-taking institation who is in
any manner, ditectly or indirectly, interested in any credit from the bank
or deposit-taking institution shail, as soon as is reasonably practicable
disclose in writing the natore of his or her interest to the board of
directors of the bank or deposit-taking institution; and the board of
directors shall cause the disclosure to be circulated forthwith to all the
directors individually.

(2) A director who is directly or indivectly interested in the credit
shall not take part in any deliberation or any decision-making process
in relation to that credit.



(3) For purposes of subsection (1), a notice given to the board of
directors of a bank or deposit-taking institntion by a divector to the effect
that he or she is a creditor of ot has an interest in a concetn specified in
the notice, and that he or she is to be vegarded as interested in any credit
which may, aftet the date of the notice, be iade to that concesn, shall be
deemed to be a sufficient declaration of inferest in relation to any credit
made to the concern, if ~

{@) the notice specifies the nature and extent of his interest in the
concern specified;

(b) the interest is not different in nature from, or greater in extent
than, the interest specified in the notice at the time any credit is
made to the concern so specified; or

(¢) the notice is given (o the boatd of directors at the earliest
opportunity.

{4) Where a director of a bank or deposit-taking institution sho
hiolds any office or acquires auy properly or holds or represents interests
whereby, whether directly or indirectly, duties or interests might
he created in conflict with his dufies or interests as director, he shall
disclose, in writing to the board of directors, the fact, natuve and extent
of the conflict,

(5) Where the director is in a situation of conflict of intexest, he or
she shall abstain from taking part in any decision ox vote faken by the
board of directors on the matter.

(6) The declaration referied Lo in subsection (3) shall be made at the
first meeting of the board of directors held after the declarant becomes a
director or, if he or she is already a director, after he or she commences
to hold the office concerned or comes into possession of the propexty
concerned, as the case may be.

(7) Any director who makes s declacation under subsection (3) shall
canse the declaration to be given at a meeting of the board of directors
at the earliest opportunity, and to be recorded in the minutes of the
meeting at which if is given,

(8) Bvery disclosure under subsections (1) and (3) shall be
chronologically recorded by the bank or depasit-taking institution in
a sepavate register which, as and when required, shall be produced for
examination by officers or other persons duly authorised by the Central
Bank,

(9) Where a ditcctor fails to disclose his interest in accordance
with this section the bank or deposit-taking institution may suspend or
terminate the appointient of the director and shall sotify the Central
Rank of the decision.

(10) Any director who contravenes this section conumits an offence
and is liable to a fine not exceeding P100 000 ot to imprisonment for a
ferm not exceeding three years, or to both,
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50, Any principal officer, director, senior managet, employee, agent
or a replesentative of a bank, deposit-taking institution or affiliate who —
(@) with intent to deceive, makes any false or misleading statement

or entry in, or omits any statement or entry that shouk be made
in any book, account, veport or statement of such bank, deposit-
taking institution or affiliate;

(») abstructs any audit, or examinalion of the affairs of the bank or

deposit-taking institution under this Act;

{c) fails to take all reasonabte steps to ensure compliance by the

bank or deposit-taking inslilution with the provisions of this Act;
or

(¢ is privy to any offence committed under this section and fails to

report it to the board of directors,

comimits an offence and is liable to a fine not exceeding P500 00C or to
imprisonment for a term not exceeding five years, o1 to both,

51, (1) The board of a bank or deposit-taking institution shail
establish such committees as are necessary fo carry out its functions,
which committees shall include an audit committce, risk commiitee,
remuneration committee, credit commitiee and nomination commiltce,

2

The majority of members of committecs established by the board

of directors of a bank or deposit-taking institution under this Act, with
the exception of the andit commiitee, shall be non-executive,

&)

The committees established by the board of directors shall be

chaired by a non-cxecutive director.

52,

(1) The board of directors of a bank or doposit-faking institution

shall appoint at least three of its members to form an audit committee,

2)
(@

®)

{c)

d)

The functions of an audit committee shall be to —

recommend to the board of direclors appropriate accounting
policies, standatds and contxols for the bank or deposit-taking
nstitution and supervise compliance with the accounting policies
and standards;

assist the board of directors in its evaluation of the adequacy,
efficiency and effectiveness of the internal control systems,
accounting practices, information systems and auditing processes
applied within the bank or deposit-taking institution concerned
in the day-to-day management of its business;

facilitaie and promote communication regarding the matters
referred to in paragraph (D), tisk management or any other related
matters between the board of directors and the cxecutive officers
of the bank or deposit-taking institution concerned and the
independent external auditor appointed under this Act, and the
cmployee charged with the internal auditing of the transactions
of the bank or deposit-taking institution;

provide oversight of internal and external auditors and take
appropriate measures to enhauce their independence by ensuring
that the anditor’s report is submitted directly to the audit
conunittee;



{¢) introduce such measores as in the audit commitlee’s opinion may
serve to enhance the credibility and objectivity of financial
statements including appropriateness, relovance and reliability
of the operational control environment, financial disclosures and,
in general, financial reposling;
review and approve the audit scope;

{g) receive and review internal and external audit reports including
the management letter ensuring that senior managers take
appropriate and timely action to correct wenkaesses in infernal
controls, non-compliance with policies, laws, regulations and
direclions, and other issues uncovered by the auditor;

() receive and review the audited financial statements and
recommend approval of the financlal statements to the board of
directoss;

{1 recommend to the board of ditectors the appointment, dismissal
and compensation of independent external auditors; and

{/) establish procedures for confidential submissions by employees
regarding inappropriate accounting and other business matters.

(3) A member of an andit committee of a bank or deposit-taking
institution shall be an independent non-executive director,

(4) The chairperson of the audit committee shall be a professional
acconntant knowledgeable in international auditing standards and the
banking industry,

(5) A member of an awdit committee shall have at a minimwn,
relevant experience and possess a balance of skitls and expert knowledge
commensurate with the complexity of the banking industry, including,
duties pexformed in financial reporting, accounting and auditing.

(6) Bvery member of an audit committee shall keep confidential and
not disclose to any third party any information obtained in the conrse of
lis or her functions under this Act,

{7y An inlemal auditor and a representative of the independent
external awditor shall be notifled of and shall attend, all audit commilles
meetings,

53, (1) The board of directors of a bank or deposit-taking insfitulion
shall establish a risk commitiee, consisting of a majority of independent
non-executive directors who have experience in risk management issues
and practices.

(2) Arisk committee shall be chaired by an independent divector who
shall not be the chair of the board of directors or any other committee of
the bank or deposit-taking institntion,

(3} The functions of a risk committee shall be to —

(a) discuss risk strategies and risk appetite and make recommendations

to the board of directors thereon;

(&) on amual basis, review the bank or deposit-taking institution’s
risk management policies;

Risk
Commilleo



()

(@

(e)

Kemuneration 54,

ensure that the management of the bank or deposit-taking
institution has in place processes to praimote the bank or deposit-
taking institution’s adherence to the approved risk raanagement
policies;

advise the board of directors on the bank or deposit-taking
institution’s overall current and future risk appetite, oversee
sertior management’s implementation of the Risk Assessment
Systenis, report on the risk culture and to interact with and
oversee the Chief Risk Officer in the performance of his
functions; and

oversee the strategies for capital and liquidity management as
well as for all relevant risks of the bank or deposit-taking
institution to ensure they are consistent with the stated risk
appetlite.

{1) The board of directors of a bank or deposit- taking institution

sice shall establish a temuneyration commitlee, consisting of majority of
independent non-executive direclors,

(2)

The functions of the remuncration cotmmittee shall be to assist

tize board of directors to —

(@)
)

(@

(d)

(e)

o

&

"

oversee the design and operation of the rewards and compensation
gystent;

exercise competent and independent judgment on rewards and
compensation policies, processes and practices and the incentives
created for managing risk, capital and liquidity;

evaluate practices by which rewards are granted and compensation
is paid for potential future revenues in respect of which the
timing and likelihood of realisation remain uncertain;

ensure that alf relevant decisions ave consistent with an assessrnent
of the bank, deposit-taking institution or contrelling company’s
financial condition and future prospects;

work closely with the bank or deposit-taking institution’s risk
committee in the evaluation of the incentives created by the
rewards and compensation systeny;

ehsuse that the bank, deposit-taking institution or controlling
comparny's rewards and compensation policy, pracesses and
procedures are in compliance with the relevant requirements
specified by the Ceniral Bank by guidelines;

conduct an annual compensation review independently of
management, which review shall, among other things, assess the
bank or deposit-taking institution’s compliance with the
guidelines and such further requirements as may be specified in
writing by the Central Bank;

ensure that the remuneration of employces in the risk control
and compliance functions is determined independently of ali
relevant business areas, and is adequate (o attract and retain
qualified and experienced staff;



(1) ensure that performance measures are based principally on
the achievement of the board of directors approved objectives
of the bank, deposil-taking institution ox controlling company
and its relevant funclions; and

() consult shareholders,

55. (1) The board of ditectors of a bank or deposit-taking institution
shall establish a credit committee, consisting of a majority of independent
non-executive directors,

(2) A credit committee shall be chaired by an independent non-
executive director,

(3) The functions of a credit commitlee shall be to oversee the
credit and lending strategies and policies of a bank or deposit-taking
institution and shall, in that regard —

(a) review and provide oversight of the overall lending policy of a

bank or deposit-taking institution;

(B) direct the formulation of, review and monitor the credit policics
and procedutes of a bank or deposi{-taking institution;

(¢) ensure the existence of effective procedures and resources to
identify and manage non-performing loans;

(Y direct, monitor, review and considex all issues that may materially
impact on the present and future guality of a bank or deposit-
taking institution’s credit risk management; and

(¢) delegate and review lending limits set for the respective senior
management officials of a bank or deposit-taking institution,

S5A. (1) The board of directors of a bank or a deposit-faking
institution shall establish a nomination committee, consisting of a
majority of independent non-executive directors,

(2) The functions of the nomination committee shall be to assist the
boatd of directors to —

(@) develop and enforce the process for nominating, electing and

appointing members of the board of directors;

(b) develop succession planning in respect of the board of directors;
and

(c) evaluate the performance of the board of directors.

56. (1) A bank or deposit-taking institution shall establish an
independent und effective internal audif function to ensure a properly
confrolled operating environtnent for the conduct of its business, as
approved by the board of directors,

(2) The internal audit function shall be headed by an internal anditor
who is a professional accountant or who holds equivalent qualifications.

(3) The internal audit fonction shall, among other things, be
responsible for —
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{¢) reviewing the bank or deposit-taking institution’s functions to
ensure that they are carvied out efficiently and effectively in
accordance with established objectives, policies, procedures,
practices and standards;

(D) assessing the sounduess, adequacy, effectiveness and application
of financial, information technology, and other management
systems and integnal controls;

(¢) reviewing the refiability, integrity and usefulness of financial,
technical, operational and management information and the
means used to identify, measure, classify and report such
information;

(d) reviewing established systems o ensure compliance with those
policies, plans, twgets, procedures, taws, and regulations, which
could have a significant impact on operations;

(e) determining and cvaluating the adequacy of the systems which
safeguard the bank or deposit-taking institution’s assets and
interests from losses of all kinds, including waste, extravagance,
ineffictent administration, and commercially deficient practices
ol any other canse;

() appraising the economy and efficiency with which resoucces ate

employed ns well as the quality of pecformance in carrying out

assigned responsibilities;

reviewing, appraising and reporting on operations, plans or

programmes to ascertain whether results are consistent with

established objectives and goals and whether the operations,
plans or programmes are being carried out as directed by the
senior management and the board of directors;

(/) reviewing compliance with the bank’s guidelines for cthical
business conduct and ensuring that the highest personal and
cotporate standards are met;

(f) ensuring that actions to be taken by management to correct
audit findings are satisfactosily implemented, if actions are
considered unsatisfactory that follow-up is made atan appropriate
level;

() conducting special audits and investigations requested by the
principal officer, any other sentor manager, or a director;

(k) coordinating the activities of the bank or deposit-taking institution's
independent external auditors wilh regard to thie audit of the bank
ot deposit-taking instifition’s annual financial statements; and

) performing such other function as may be necessary o ensure
a propetly controiled operating environment for the conduct of
the business of the bank or <leposit-taking instltution.

S
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(4) The internal audit function shall operate in accordance with the
Interpal Andit Charter and {in such manner as may be determined by the
hoard of diveclors and shall have a direct reporting line to the board of
directons,

(5) The Cenfral Bank may, upon written gpplication of a baok or
deposit-taking institation, permit sech bank or deposit-taking institution
to outsource the internal andit function;

Provided that a systemically important hank shall not outsource
its internal andit function.

57. (1) A bank or deposit-taking instilution shall cstablish an
independent compliance tunction which shall be commensurate wiih
the size, volume and complexity of operations of the bank or deposit-
taking institntion.

(2) Abank or deposit-taking institution shall designate a compliance
officer, who shall repoct directly to the principal officer,

(3) The compliance function shall be responsible for identifying
and monitoring the risk occurring as a result of the bank or deposit-
taking institutton’s failure to align its operations with laws and other
regulations, regulatory requirements and professional stundards, and
other interna! bye-laws, as well as the management of such risks,

58, (1) A Dbank, banking group or deposit-taking institution shall
estublish an independent risk management function and shall jn that
regawcl designate a chief risk officer, who shall report directly to the
principal officer.

(2) A bank or deposit-taking institution shall, in praportion to the
size, type, volume and complexity of operations performed and the risks
inherent in its business model, adopt and put in place comprehensive
and effective risk management s(rategies, policies, processes and limits
for each of the matetial banking risks and these shall include —

{(a) aclear orgavnizational structure with wefl-defined, transparent and
consistent reporting lines within the bank, banking group or
deposit-taking institution to aveid conflict of interest;

() efficient management of all visks to which the bank, banking
group ot deposit-taking institution is or may be exposed to in its
operations;

(£} adequate systems of internal controls, which include appropriate
administrafive and accounting proceduies;

(<) remuneration policies that are consistent with and promote sound
and effective risk management; and

(e} procedure for internal capital adequacy assessment of the bank,
banking group or deposit-taking institution, its internal
assessment of the adequacy of liquidity:

Provided that the risk management processes shall be property
documented, regutarly reviewed and approptiately adjusted to reflect
changing risk appetites, risk profiles, masket and macroeconomic
conditions, and shall be adequately communicated to staff and other
policy ot decision makers within the bank or deposit-taking institution.
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(3) The risk management stralegies, policies and processes adopted
by the baitk or deposit-taking institution under subsection (2) shall be
reviewed and approved by the bank, banking group or deposit-taking
ingtitution’s boaid of divectors at least once a yeat,

(4) The Central Bank shall have the power to review and set
minimum standards for such material banking risks, risk management
policies and practices, proportionate 1o the nafure and scale of the bank,
banking group o deposit-taking institution’s operations.

(5) Tor purposes of this section, “material banking risks™ include but
are not limited fo money laundering, terrorist financing, proliferation
financing tisk, terrorist financing risk, credit risk, compliance risk,
fiquidity risk, market risk, operational risk, reputational risk, solvency
risk and strategic tisk,

PART VIII — Resolutton Measttres

59, The Central Bank shall be the resolution authority and shall have
resolution powers as provided for in this Act.

60, (1) The Central Bank shall regularly undertake a resolvability
assessment of a bank to evaluate the feasibility of resolution strategles
and credibility of such strategies in light of the likely impact of that
bank's failure on the financial system and the overall economy.

(2) The Central Bank may, for the purpose of undertaking such
assessment, request for any information which it may requive from a
bank,

(3) The Central Bank may require that the information under
subsection (2) be audited or reviesyed at the expense of the bank, hy an
independent expert approved by the Central Bank.

61, (1) The Central Bank shall prepare resofution plans for each
systemtcally important baik and any bank, whose failure would, in the
opinion of the Central Bauk, be distuptive to financial stability:

Provided that resofution plans for other banks may be prepared on
aneed basis,

(2) The resolution plans prepared in accordance with subsection (1)
shall be reviewed on an annuad basis,

(3) The Central Bank may require a bank to make specific changes
to its operations or organisational structure to facilitate resolution in
accordance with the bank’s resolution pla,

(4) A bauk shall provide the Ceniral Bank with any information
required to enable resolution plans to be prepared by the Central Bank,

(5) The Contral Bank may require the information undes subsection
(4) tobe audited ot reviewed at thie expense of the bank by an independent
expert that has been approved by the Central Bank.

62, (1) The Central Bank may establish a resolution fund, financed
through levies on banks, for the purpose of facilitating bank resolutions.

(2) For the purpose of meeting expenses of the Central Bank, in the
absence of a resolution finid, the Minister may, by regulation —



(«)

)
63,

enable the Central Baank to oblain clajins against a bank under
official administration or compuisory liquidation; or

impose levies on any class of banks,

(1) The Central Bank shall provide, by directives, for the

implementation of resolution measures whenever necessary,

{2) The Central Bank may commence the resolution of a systemically
important bank or any bank, whose failure would be disruptive to
financial stability, by assuming control and appointing an official
adminislrator in accordance with section 65, if the Ceatral Bank
determines that the bank is non-viable, which may be indicated by one
ot moze of the following —

(@)
)
(©
()

(e)

64,
(@)
(b)
(©
()

(e)

the bank not paying its fiabilities in full on a timely basis ar likely

to be unable to pay its labilities in fult as they fall due;

the value of the liabilities of the bank exceeding or likely to

exceed the value of the assets of the bank;

the bank having incurred or likely to incur losses that will deplete

all or substantially all of its total capital,

the bank having or likely to have regulalory capital less than 50

percent of the required minimum regulatory requirement, as

determined by the Central Bank; ,

the principal officer, directors or senior managers of the bank

having commitied a material violation of the Jaw or regulation

ot a directive of the Central Bank that is detrimental to depositors

or financial markets; or '

the bank being otherwise non-viable, and not in a position to

restore itself to viability within the timeframe regarded ns

necessary by the Central Bank.

(1) The primary objective of a bank resolution shall be to —

profect the safaty, soundness and stability of the financial system;

prevent contagion,;

ensure the continuity of systemically important financial sexvices;

provide for speed, transparency, and procedural clarity in

resolution;

provide creditor, shareholder and depositor proteciion; and

promaote effective domestic and oross-border coordination

and facilitate market-based resolution processes, wheye possible,

and to avoid reliance on the nse of public funds by applying

resolution measures or other measures prescribed under.this Act,

while taking into account the following principles —

(i) shareholders of the bank shall bear the first losses recognised
pursuant to a resolution,
(ii) creditors in respect of their debts, but not in respect of thelr

deposits, shall bear the next losses recognised pursuant to
a resolution, in a manner similar to their treatment of
banksuptey under the Companies Act, but as modified by
the provistons of this Act,
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(i) management of the bank is replaced by the official
administrator, but provides required assistance to the
official administrator,

(iv) claims and debts of the same class are treated in the samne
manner, and

(v} acreditor, depositor or shareholder’s josses in commection
with the resolution are intended not to exceed losses that
would be suffered in liquidation,

(2) Inorder to achieve the objective under subsection (1}, an official
administrator shall —

(@) take control of and preserve the value of the bank’s assets and

ensuie continuation of its operations;

(b) assess the truc financial situation of the bank;

{c) develop and ranage a restructuring plan; and

(d) if resolution measures are not feasible, recommend liquidation

of the bank and termination of the official administration,

65. (1) The Ceniral Bank may appoint an official administrator to
perform resolution tunctions and apply resolution actions and measures.

(2) Anofficial administrator shall be a person from the private sector
or an official of the Ceniral Bank who meets the qualifications specified
by the Central Bank.

(3) The term of appointment of an official administrator shall be for
a period specified by the Central Bank, which period shall not exceed
one year, and may be extended by the Central Bank for a period noi
exceeding six months if, in the opinion of the Central Bank, such
extension is necessary and expedient to fulfil an approved resolution
plan in tesms of section 61,

(4) The Central Bank may, on good cause being shown, dismiss and
replace an official administrator,

(5) Any compensation of an official administrator, his or her agents
and employees, and expenses incwired by them or the Central Bank in
cxeeution of the official administration, shall be paid by the subject bank.

(6) Tf, in the opinion of the official administtator and based on the
facts, the bank has sufficient liquid assets, payments to the official
administsator, his or her agents and employees may be made on a
curtent basis.

{7) The Central Bank may indemmify the official administrator,
his agents and employees of the costs of any legal action actually and
reasonadbly incnrred by such person in performing his functions, unless
such person acted in bad faith and in a manner which violates the
provisions of this Part.

(8) The Central Bank may issue directions to an official adntinistrator
on any matiers relating to the powers and duties exercisable by the
official administrator under this Part,



66. (1) An official administrator shali have all the powers of a
principal officer, directors, senior managers, employees, and shall have
ihe power lo call genoral and special meetings of shareholders of a bank
for which the official administrator has been appointed and shali have
full and exclusive powers to manage, conduct, and control the business
of the bank, including (o —

(a) continue or discontinue operations of the bank;

(b) employ any nccessary staff;

(¢) discontinue employment of any staff of the bank;

(d) cxecute any instrument in the name of the bank; and

(¢) Initiate, defend and conduct in the bank’s name any action or
proceeding to whicl the bank may be a party,

(2) Notwilhstanding any provisions of the Companies Act, or any
listing rules of a financial market or mics of a competition authority
to {he coniraty, an official administrator may, subject to the provisions
under this Part, and upon approval by the Central Bank of a plan under
section 61 —

(«) merge the bank with another bank;

(5 sell, transfer, or dispose of the whole or any part of assets and
liabilities of the bank, including assets and liabilities held in
trust, without any approval, assighment or consent with respect
to such transfer;

(c) issue shaves, or rights to acquite ghares, in the bank;

() cancel shares, or rights to acquire shares, in the bauk-

{2} reduce share capital of the bank;

{# reosganise (he bank in accordance with the pmwszons of this
Act;

(g) vary orcancelrights ot restrictions attached to any class of shares
in the bank;

(/) reguire that holders of notes or bonds issued by the bank convert
those notes or bonds into newly tssued equity of the bank or some
othet form of eligible capital instrument or that the value of
principal or interest of such notes or bonds is reduced or exiended;

() establish a bridge bunk to take over and continue operating certain
critical functions and viable operations of the bank undet resolution; or

() apply bail-in within resolution.

(3) The powers of a bank’s principal officer, directors, senior
managers, and employees shafl be suspended during an official
administration:

Provided that they may -
() be instructed by an official administrator to exescise specific
functions on behalf of the bank, and
(ii} be required to cooperate with the official administrator and
his or her requests.

(4) When an official administrator is appointed under section
65, the official administrator shall, within {wo working days of such
appointment —
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(a) post in each office of the bank a notice announcing that the
bank’s business is in the control of the official administrator; and

() publish a notice of the official administration in the Gazeffe, at
least two newspapers of general cirenlation in Botswana and on
the Cenlrat Bank’s websile,

(5) An official administrator shall act in accordance wilh (his Act
and any regulation and dircctive of the Ceniral Bank and shall be
accountable (o the Central Bank in exercising his or her powers,

(6) An official adminisirator shall repost to the Centyal Baok and shalt
provide to it, any information with respeet to the official administration
when requested to do so,

(7) An official administrator may, within the scope of applicable
general guidelines of the Central Bank —

() delegate any of his powers or duties to any other persons, but
shall, notwithstanding such delegation, rensain responsible for
the discharge of the delegated duties; or

(b) employ, at the expense of the bank, any expert to assist the
official administrafor.

(8) An official administrator shall have unrestricted access fo and
control over the offices, books, records, and assets of a bank and its
subsidiaties for which the official administrator has been appointed.

(9) Any personwho wilfully intesferes with an official adminisicator’s
aceess to the offices, books, records, and assets of a bank and its
subsidiaries, conunifs an offerce and is liable to a fine not exceeding
P250 000 or to imprisonment for a texm not exceeding three years, ox
to both,

(10) An official administrator shall have the power to request and
obtain assistance from law enforcement officers in gaining access to the
bank’s offices, books, records, and assets without an order of the Coust.

(11) An official administcator shall, upon his or her appointment —

{a) secure the assets of the bank to prevent their dissipation; and

(b} suspend —

(i) the payment of any dividends or other forni of capital
distribution to shareholders, aml

(if) any payment to directors for prospéctive services provided,
however, the official administeator may make payment to
directors for services rendered on the request of the official
administrator,

(12) If an official administraior has reasonable cause to belicve
that the shareholders, principal officer, directors, senior managers,
employees, attorneys, auditors or other professionals have engaged
ox are engaging in fraudulent activities with yespect to the bank, the
official administrator shali —

(@) immediately notify the Central Bank;

(b) when appropriate, pursue civil action seeking damages or other

appropriate relief; or

(¢) when appropriate, refer the matter for prosecution.



(13) The Central Bank shali exercise resolution powers in a way
that respects the hierarchy of claims as set out in section 84, and that
provides for equal treatment of creditors and shareholders within the
same class,

(14) Notwithstanding the provisions of subsection {13), the Central
Bank shall, where it is justified in the public interest, depart from
the principle of equal treatment of creditors in the same class, where
necessary to effect an oxderly resolntion of the bank in question.

(15) A decision relating to the imposition of a resolution measure
shall be immediately enforceable and subject lo judicial review inrespect
of which the remedy shall be restricted to monetary compensation.

67. (1) Anofficial administrator shall, within [0 days aftes his os her
appointment, prepare and deliver to (he Central Bank an inventory of
the assets and liabilities of & bank,

(2) An official administrator shall, within 60 days after his or her
appointment, propace and deliver to the Central Bank —

{a) aslatement of financial posttion of the bank; and

{b) areport containing cither —

(1) aproposed plan of action to restiucture the bank by application
of one or more measures under this Act, or

(i) arecommendation for the compulsory fiquidation of the
bank and an assessment of the amount likely to be realised in
its lignidation, if there is no reasonable prospect to restructure
the bank by applying the measures under this Act,

(3) The Central Bank shall, within 30 calendar days from the receipt
of the report under subsection (2) (H) -

(a) approve, with or withont modification or conditions, the propose

plan of action;

() reject the proposed plan and order any further action that is
necessary to facilitate the resolution of the bank, including
submission of a new plan by the official administrator or
replacement of the official administiatot; ot

() order that the bank be subject to compulsory tHquidation under
Part IX of this Act.

(4) In case of urgency, the Central Bank shall, on the basis of the

resolution plan diawn, proceed with the resctution without an inventory,

68. (1) An official adminisirator may, in accordance with a report
approved by the Central Bank, apply the following resolution measures —

(@) increase the capilal of the bank through the issuance of shaves to
shareholders;

(b) a merger of the bank with another bank;

(c) ateansfer, in whole ot in part, of the assets and liabilities of the
bank;

() atransfer, in whole or in part, of the shares of the bank;

(¢) establishing a bridge bank; or

(H bail-in classes of creditors and shareholders.
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(2) The implementation of any measure under subsection (1) shall
not vequire any consent of any intcrested party or creditor,

(3) When a bank issucs shates under subscclion (L), exisling
sharchofders of the bank may not cxercise pre-emplive rights fo
purchase the shares.

{4y The official administrator shall, it order to issue shares under
subsection (1} and nofwilhstanding any provision of any other law,
reduice the value of outstanding shares to the extent necessary 10 refiect
losses,

(5) A bridge bank may be established on approval of and licensing
by the Centtral Baunk and such bridge bank shail be owned by —

{a) shareholders or bail-in creditors of the bank in resolution; or

(b) the Government or resolution fund.

(6) Abridge bank established in accordance with subsection (5) shall
exist for a period not exceeding two years:

Provided that the Central Bank may in writing extend this period
with a further six months if it considers this necessary in oxder to
transition the bridge bank to a new permanent ownership, merger or
liquidation,

(7) An official administrator may transfer to the bridge bank, such
assets and liabilities of the bank as may be approved by the Central
Bank.

(8) An official administrator shall, with the appyoval of the Central
Barnk, determine the constitution of a bridge bank established under
subsection (5) and the Central Bank shall appeint directors for the
bridge bank and determine their compensation.

(9) The Central Bank shall specify the financial activities that may
be conducted by a bridge bank in its licence,

(10) A bank or bridge bank to which assets and liabilities of a bank
in official administration are transferred may continue to exercise any
right {hat was exercised by the bank in official administeation in respect
of the rights, assets, and Habilities transferred.

(11) Abail-in within resolution niay be applied by —

(@) writing down, in 4 manner that respects the hierarchy of elaims
in fiquidation, equity or other instroments of ownership of the
bank, unsecured and uninsured creditor claims to the extent
necessary to absorb the losses;

(b) converting info equity or other instruments of ownership of the
bank under resolution, ail or parts of unsecured and uninsured
creditor claims in a manner that respects the hierarchy of claims
in liquidation; or

(¢) upon entry into resolution, conveying or writing down any
contingent convetlible or contractual bail-in instruments whose
terms had not been triggered prior to entry into resolution and
treating the resulting instruments in line with patagraphs («¢) and

).



69. (1) An official administrator may, with the consent of the Ceattal
Bank, suspend or limit paymeni of any obligation of the bank in official
administration for a period no! exceeding five working days.

(2) Notwithstanding the provisions of subsection (1) —

(@ theofficial administrator may suspend, for a period not exceeding

18 working days, the payment of deposits -
(1) which do not fall within paragraph (&), or
(ii) which exceed P100 000;

() the payment of deposits to related parties of the baink may, at the
sole discretion of the official administrator, be suspended by an
official administeator cluring the official administration; and

{¢) the payment of deposits to a person who is also a borrower
from the bank snd owes overdue debt to the bank shall be refused
by the official administrator, and the past due claims of the bank
to the borrowet shall be set off against the deposils,

(3) Aperson shall not, without the consent of an official administrator —

{«) exercise any rights under a mortgage, charge, or other securily
over the property of a bank in official administration;

(b) levy any execution or attachment or enforce any judgment or
order obtained against a bank in official administeation; or

{c) take any action lo sell, (ransfer, assign or dispose of any property
of a bank iu official administration,

(4) The commencement of official adwministration or (he exercise of
resolution measures shall not entitle a person to exercise termination
rights in relation to any contract entered with the bank.

(5) Subsection (4) shall not apply Lo the exercise of lermination
rights in respect of an eligible financial conteact.

(6) Notwithstanding suhsection (5), the official administrator may
suspend the exercise of carly termination rights under an eligible
financial contract which a bank under official administration is a party
to —

(@) where the yequest fo exercise sarly termination rights arises from

official administration or the exercise of resolution powers;

(b} where the suspension of the early termination rights does not
exceed a perjod of two working days from the commencement of
official administration;

{(¢) where, following the transfer of eligible finagcial contracts to an
acquiring party, the exeicise of early fennination rights is based
on the commencesment of official administration or the exercise
of resolution powers; or

(d) under any other condition as the Ceniral Bank may determine.

(7) The official administrator and the Central Baok shall, in the
exercise of the powers conferred under this section, have regard to
the impact on the safe and orderly functioning of money or securities
markets in Botswana.
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70, (1) A creditor safeguard shall apply to all resokttion actions,
including the bail-in of liabilities either through conversion to equity
or write-down, transfer of assets and liabilities, and resticturing of
capital,

(2) If any creditor of a bank in official administration, as a resuit
of the application of any resofution measure provided under this
Act, is in a financial position that is worse than if the bank in official
administration had been subject to compulsory liquidation, the creditor
shall be entitied to compensation of an amount that would restore the
creditor to the same position he or she would have been in if the bank
in official administration had been subject fo compulsory liquidation,

(3) The resolution measures under this Act shall not be nsed for —

(@) transferring property against which a liability is secured, unless
the liability and the benefit of the security interest is also
transfexred; ox

{b) transferring only some but not all of the rights and liabilities
protected under a netting clause contained in an eligible financial
coftitact,

(4) The compensation under subsection (2) shalf be paid within 30
calendar days in accordance with the proceduwres determined by the
Central Bank.

{5) The amount of compensation under subsection (2) shal{ be —

(a) the difference between —

(i) the amount which a creditor would have received, had the
bank in official administration been liguidated without
transferving assets or liabilities, and

(if) the amount which a creditor has received, ox is likely to receive,
under the liquidation of the non-transferred part of the bank
in official administration;

(b) caleulated in accordance with the valuation micthods determined
by the Central Bank;

(¢) determined by an independent valuer appointed by a cowt of
law on application by the Central Bank, who meets gualification
requirements determined by the Central Bank, made without
regard to any divect o indirect suppott of the bank provided or
given by the Central Bank; and

{(¢/) funded from the bank’s assets in resolution, with any shortfall
funded from the resolution fund,

(6} An independent valuer shall prepare a valuation report, which
comprehensively sets out the valuation methodology and assumptions,
and shall report his findings to the Iigh Count within the timeframe
specified by the Central Baok.,

(7) A party concerned by the valuation may challenge the valvation
findings and the amount of comipensation in the High Court and the
High Court may require that a third paity review (he challenged report.



(8) Inmaking a judgement under subsection (7}, the High Court shall
not have powers to reverse or amend any resolution mensures applied
by the Centsal Bank,

71, (1) A shareholder safegnard shall apply to all resolution actions,
including the bail-in of liabilities either through conversion to equity
ol write-down, transfer of assets and Habilities, and testructuring of
capital,

(2) In taking a resolution action in relation to a bank, claims of
shareholders that would have the same ranking in liquidation shall be
treated in the same mannet,

72, (1) A bank resolution shall be terminated when —

(&) he term of the appointment of the official administrator under

section 65 expires; or

(&) the Central Bank determines that —

(i) theresolution is no longer necessary becuusc measures
have been taken and the grounds for appointment of the
official administrafor have ceased to exist, or

(i) itis no fonger possible to take the measures under section 68,

(2) The determination of the Central Bank under subsection (1) (b)
shall be accompanied by a teport prepared by an official administrator
to explain measures taken and expenses inciuted duriag the official
administeation,

{3) When the resolufion termingtes, the Central Bank shall revoke
the licence of the bank, unless —

(@) the bank Is recapitalised under this Part;

{b) he resolution is no longer necessary as referred (o in subscction

(1) B) D o

(¢) the Ceniral Bank determines 1hat other resolution measures (hat
have been used have been effective,

(4) When the resolution of a bank, which is recapitalised under this

Part, terminates —

(a) the shareholders of the bank shall immediately become able to
exercise voting rights and be entitled to payments of dividends
and capilal distributions;

(b) the official administrator shall carry out the duties of directors
of the bank until election of new directors by the shareholdess is
completed; and

{c) upon election of new directors under paragraph (), an official
administrator shall return control of a bank and its properties,
books, and records to the competent bodies,

PART IX - Liquidation

73. (1) Bxcepl as may be otherwise provided in this Pa, the
provisions of the Companies Act relating to the winding-up and judicial
management of companies shall be applicable to a bauk ot deposit-
taking instittion:
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Provided that —

(i) the powers and functions assigned to the Master under the
Companies Act, shall be exercised by the Central Bank or
by a person appointed by the Central Bank, and

(i) the provisions of Companies Act relating to winding up
and judicial management shail not apply to banks,

(2) For purposes of this Patt “Master™ refers to the Central Bank or
a person appointed by the Central Bank.

(3) Before the commencement of any winding-up of a bank or
deposit-taking institution, whether voluntary or involuntary, the Centrai
Bank may —

(@) upon receipt of 14 days prior notice in the case of a voluntary
winding-up, permit the winding-up to proceed on such terms and
conditions as the Central Bank may determine; or

{&) in the case of involuntary winding-up, petition the High Court
for a winding-up order, and shall be entitled to appear before the
High Court and make representations.

(4) For the purposes of any winding-up, and notwithstanding
anything to the contraty in the Companies Act, or in the Insolvency
Act, the provisions of this Act shall apply.

(5) For the purposes of saving of the rights of creditors and
contributories and judicial management under the Companics Act, when
the Central Bank has, under this Act, placed a bank or deposit-taking
instifution under official administration, which bank ov deposit-taking
institution is subsequently wound-up, the official administration shall
be deemed to be and to correspond with a sequestration order under the
Insolvency Act.

{(6) The Master shall appoint a liquidator, in accordance with the
Companies Act, for a bank ot deposit-taking institution when the
Central Bank has revoked the licence of the bank or deposit-taking
institution or when an official administration has been terminated
without restruchwing,.

{7) Subsection (2) shall not be construed as preventing the Master
from appointing a liquidator for a bank or deposit-taking iastitulion of
which the leence has been revoked but swhich has not been subject to
official administration.

(8) The Master shall publisl: & notice of appointment of a liquidator in
the Gazelte, at least two newspapers of general circulation in Botswans
and on the Central Bank’s website.

(9 A liquidator shall be a person from the private sector or an
official of the Central Bank who meets such qualifications as may be
determined by the Master,

(10) The Master may vary terms of appointment of a liquidator and
dismiss a liquidator at any time for good cause upon wiitten notice to
the person so appointed.



(11} Aliquidator appolnted undersubsection (1) shall take possession
and contyof of the bank or deposii-taking institution and administer
the liguidation of assets of the bank or deposii-taking institution, the
recovery on any claims of the bank ot deposit-taking institution, and the
distribution of the proceeds to creditors,

(12) No one other than the Masler may commence a proceeding
with respect to a bank or deposii-taking institulion for the colleciive
resolution of claims by ils credilors agatnst the bank or deposit-taking
instilution,

(13) Compensation of all expenses incurred by the Master,
liguidator, and expeiis hired by the Master and liquidator in execution
of provisions of this Part shall be paid {rom the assets of the bank ot
deposit-taking institution,

(14) Xf, in the opinion of the liguidatoy, there are sufficient liquid
assets in the circumstances, payments to (he liquidator, Master and
expetrts in subgection (13) shail be made on a current basis.

74, (1) A liquidalor shall immediately post in each office and
branch of the bank or deposit-taking institution a notlce annowncling
the liquidation of the bank or deposit-taking institution specifying the
effective date of possession by the lquidator.

(2) The notice under subsection (1) shall state, among other things
identified by the liquidator, that no additional deposits will be accepted
by the bank or deposit-taking institution,

(3) A notice of liquidation shall be published by the liquidator in the
Gazerte, at least {wo newspapers of general circulation in Botswana and
on the Central Bank’s website.

75. (1) A bank or deposil-aking institution shall not receive any
deposits after the appointment of a liguidator.

(2) Auny director, principal officer, or employee of a bank or deposit-
taking institution, who has knowledge of or should have known of the
commencement of the compulsory fiquidation, and who receives or
authorises the acceptance of a deposit, commits an offence and is liable
to a fine not exceeding P1 000 Q00 or to imprisonment for a term not
oxceeding five years, or to both.,

76. (1) When a liquidator is appointed under section 73, the liquidator
shalf become the sole Jegal representalive of the bank or deposit-teking
institution and shall assume all vigtts and powers of the bauk or deposit-
taking institution’s shareliolders, principal officer, directors, aud senior
managers and shall be responsible for the control of the bank or deposil-
taking institution,

(2) Without prejudice to the generality of subsection (1} and subject
to subsection (3), such rights and powers of a liquidator shall inchude —

(2) holding title to books, records, and assets of the bank or deposit-

taking institution;

(b) managing, opetating and representing the bank or deposit-taking

institution;
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{¢) disposing of asscts and liabilities of the bank or deposit-taking

institution; and

() taking such othex action as he or she deems proper for the

efficient liquidation of the bank or deposit-taking institution and
10 obtain the maximum amount from the sale of the bank or
deposit-taking institution in whole or in part or its assets, including,
without limitation —

(i) continuing or interrupting any operation of the bank or
deposit-taking institution with the exception of deposit
taking as provided for under section 73 of this Act,

(i) suspending or limiting the paymet of debts subject to the
approval of the Master,

(iif) borowing money with or withont provision of security
intevest,
(iv) hiring specialists, experts or professional consultants,

(v) collecting debts and other assets due to the bank or deposit-
taking institution and recovering assets owed to the bank or
deposit-taking instifution,

(vi} employing or dismissing any officer, employee, or agent of
(he bank or deposit-trking institution, or

(vil) continning,initiating and defending the bank or deposit-
taking institution in any legal proceedings.

(3) All powers of a bank or deposit-taking institution’s sharcholders,
principal officer, direciors, and senior managers shall be terminased
at the commencement of the liquidation, provided, however, that the
principal officer, dircctors and senior managers may be instructed by
the liquidator to exercise specific functions for the bank or deposit-
taking institution,

(4) A liquidator shall act in accordance with requirements of the
Central Bank and shall be accountable to the Master for the perforinance
of his or her duties and the exercise of his or her powers,

(5) A liquidator shall provide any information with respect to the
liquidation upon request by the Ceniral Bank or depositoss and other
ereditors.

(6) A liquidator shall have unrestricted access to, and control aver,
the offices, books, records, and assets of the bank or deposit-taking
institution,

(7 A liquidator may request the assistance of law cnforcement
officials, who shall, if necessary, use force to assist a liquidator to gain
access fo and control over any offices, books, records, and assets of the
bank or deposit-taking institution.

(8) Any person who wilfully interferes with a liquidator’s access
to or control over the offices, books, records, and assets of the bank
or deposit-taking institution shall be guilty of an offence and shall be
liable to a fine not exceeding P1 080 000 or to imprisonmest for a term
not exceeding five years, or to both,



(9} A liquidator shall secure the offices, books, records, and assets of
the bank or deposit-taking institution to seek to prevent their dissipation
by theft or other imaproper action, in such manners as may be determined
by the Cenlral Bank.,

(10) A liquidator shall not allow payment of any dividend or capital
distribution to shareholders or payment of any unearned compensation
to principal officer, directors or senior managers of the bank or deposit-
taking inslitution for services subsequent (o the commencement of the
liquidation, provided, however, that compensation may be paid o a
principal officer, divectors and senior managers for performing services
requested by the liguidator,

(11) A liquidator shall, within 30 days from (he date of his or her
appointment, make and submil to the Master, depositors and other
creditors, an inventory of assets and liabililies of the bank or deposit-
taking institution,

(12) A liquidator shall, within G0 days from the date of his or her
appointment, make and submit to the Master, depositors and other
creditors, a new balance sheet of the bank or deposit-taking institution.

{13) ¥ o liguidator has reasonable cause to believe that the
shareholders, principal officer, directors, senior managers, employees,
attorneys, auditors, or other professionals have engaged or are engaging
in fraudulent activities with respect to the bank or deposit-taking
institution, the tiquidator shall immedistely notify the Master and shalf
whexe appropriate —

(@) pwsue civil action seeking damages or other appropriate relief,

or

(b) refer the maiter 1o a prosecuior,

77, Upon the appointment of a liquidator —

(@) any term, statutory, contractual or otherwise, on the expiration of
which a claim or right of the bank or deposii-taking institution
would expire ot be extinguished, shall be suspended;

(b) calculation of interest and penalties against a bank or deposit-
taking institution’s obligations shall be suspended and no olher
charge at liability shail accrue on the obligations of the bank or
deposit-taking institution;

(c) alllegal proceedings against the bank or deposit-taking institution
shall be stayed and exercise of any claim on the bank or deposit-
taking institution’s assets shall be suspended,

(e} noright may be exercised over the bank or deposit-taking
institution’s assets during the Jiguidation, except vights given to
the Jiquidator;

{e} no credilor may attach, sell, or take possession of any assets
of the bank or deposit-taking institution as a means of enforcing
his or her claim or Inltiate or continue any Iegal proceeding 1o
recover a debt or perfect a security interest in the bank or deposit-
taking institution’s assets;
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() any attachment or security interest, except one existing six
months prior to the effective date of the liguidation, shall be
vacated, and no attachment or sceurity interest, except one
created by the liquidator, shall attach to any of the assets of the
bank or deposit-taking institution so Jong as (he liquidation
continues; and

{g) the rights of sharcholders shall be extinguished, except foi the
tight to receive proceeds, if any, undex section 73,

78. (1) Notwiihsianding any provisions of the Companies Act and
Tnsolvency Act, the liguidator may, upon approval by the Master, transfer
in whole or in part, assets and liabilitics of a bank or deposit-taking
institution without the consent of aiy person, including shareholders,

(2) In taking a detenmination under subsection (1), in addition to
any other consideration, the liquidator shall take into account the likely
effect of such transfer of assets and liabilities of the bank or deposit-
taking institution on the overall safety, soundness and stability of the
financial system,

79, (1) A liquidator may, within 30 days from the date of his or hex
appointment, repudiate any unfulfilled or partially fulfiled contract,
to the extent that the fulfilment of such confract is determinced 1o be
burdensome for the bank or deposit-taking institution and the repudiation
would promote the orderly administration of the bank or deposit-taking
institution's affairs and protect creditor interests.

(2) Notwithstanding any other law, any lHability atising from the
repudiation under subsection (1) shall be determined as of the date of the
repudiation and shall be limited to actual direct damages incurred and
shall not include any damage for lost profits or non-monetary damages.

(3) Subject to any law governing conditions of employment, a
liquidator may texminate, not later than six months after his or her
appointment - - _

{a) any employment contract made by the bank or deposit-taking

institution, . _

{(b) any contract for services to which the bank or deposit-taking
institution is a party; or.

{¢) any obligation of the bank or deposii-tuking institution as a
lessee of property,

(4) Whete a liguidator terminates any obligation of a bank or deposit-
taking institution as 2 lessee under subsection (3) (c), notwithstanding
any term of the lease to the conlrary, the lessor shall —

(@) he given notice of 30 calendar days by the liquidator before the

intended termination; and

(D) have no right to consequential or other damages arising only
from the termination,

80, (1) Aliguidator shall, within 60 days from his or her appointment,
specify 2 manner and time, not being eatfier than 60 days from the date
of delivery or publication under paragraph (@) or (2}, fo file a claim
against the bank or deposit-taking institution with the liquidator, by —



(a) delivering a notice o all known creditors, except depositors
and Iessees of safe-deposit boxes held by the bank ot deposit-
taking institution; and

(B) publishing a notice in the Gazefte, at least two newspapers of
general circulation in Botswana and on the Central Bank's
website,

(2) A liquidator shall, not later than 90 days after the due date for

filing claims under subsection (1) —

(@) reject any claim of which the liguidator doubts the validity;

(b) determine the amount, if any, owing (o each known depositor
oy ather creditor, and the priovity of such deposilor or creditors
claim under this Part;

(¢) prepare and file with the Central Bank a schedule of the aclions
proposed {o be laken for the purpose of the comypuisory liquidation
of the bank or deposit-taking institution,

(d) notity ench creditor of whether its claim is allowed in full or not;
and

(¢) publish in the Gazefte, at least two newspapers of generat
cirenlation in Botswana and on the Central Bank's website, &
totice of the place where the schedule yveferved to in paragraph
(¢) is available for inspection,

(3) A liquidator shall not reject claims on deposits solely on the

grounds that those are not filed with the liquiclator,

81. (1) A depositor or creditor or shareholder of the bank or deposit-
taking institution, or any other interested person, may within 20 working
days of the filing of a schedule, file with the liquidator any objection to
any action proposed in such schedule.

(2) Aliquidator shall hear objections filed under subsection (1) and
make such order as he or she considers just in the circumstances,

(3) When the liquidator allows an objection, the schedule referred to
in section 69 shall be automatically modified.

(4) Where the liquidator does not allow an objection, the matter shall
be teferred to the Master.

82, (1) A liquidator may, upon filing of a schedule under section 80,
make partiat distilbution to the holders of claims which are undisputed
or which have been allowed by the Court, on condition that a proper
reserve is established for the payment of disputed claims.

(2) A liquidator shall, as socon as it is practicable after all objections
against distribution proposed by the liquidator have been heard and
determined, make final distribution of the assets of the bank oy deposit-
taking institution in accordance with the priorities set out under this Act,

(3) When the contents of any safe deposit box maintained by a bank
in corapulsory liquidation has not been withdrawn before the expiration
of the petiod specificd in a notice, which shall be not less than 45 days,
the safe deposit box shall be opencd by a liquidator,
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(4) When a safe deposit box is cpened by a ligquidator under
subsection (3), the contents shall be turned over to the Central Bank
and held by it for five years, unless claimed by a person entitled thereto.

(5) Upon expiration of the five years provided under subscction (4),
such contents shall become abandoned propexrty and shall be transferred
{o the Government.

Avoidence of 83. (1) The Jiquidator shall declare as invalid, auy transaction that
bre-liquidation  yiolates any law and is perfonmed by a bank or deposit-taking institution
priot to the commencement of its compulsory liquidation,

(2) A liquidator shail, within one year from the date of his or her
appointment declare the following transactions void —

(@) grawitous transfers made within one year prior to the date of the

appointment of the liquidator;

() transactions in which the consideration given by the bank or
deposit-taking institution considerably exceeded the consideration
received by the bank or deposit-taking institution, made within
one year prior to the date of the appointment of the liquidator;

(¢) wransfer of property of the bank or deposit-laking institution to,
ot provision of security interest to claims of a creditor whose
claims were incurred within six months prior 1o the date of the
appointment of the liquidator, if such transfer or provision
increases the amount that the creditor would receive in the
Kquidation procedures; or

(d) transactions with related parties of the bank or deposit-taking
institutions, if such transactions are detvimental to the interests
of depositors and creditors and wete 1wade within five years prior
to the date of the appointment of the Hquidator,

(3) Subsection (2) shall not apply to the payment of deposits the

amonnt of which does nol exceed P10 000,

(4) Nolwithstanding any provision of any other law —

() effect shall be given to the termination provisions of eligible
finaticial contracts between a bank or deposit-taking ivstitution
in compulsory liquidation and its counterparty; and

(b) the net termination value determined in accordance with an
eligible financlal contract between the bank or deposit-taking
institution in coinpulsory liquidation and its counterparty, shall
be a claim of the bank or deposit-taking institution on the
cownterparty or shall be admitted after its validation as a claim of
the counterparty on the bank or deposit-taking institution,

(5 Except as provided under this section, no set-off shall be allowed
with respect to claims acquired towards a bank ov deposit-taking
institution after the appointment of its liquidatos or within three months
before such appointment,

(6) Notwithstanding subsection (5), deposits may be set-off by a
liquidator against any past-due sum due by the depositor to the bank or
deposit-taking institution.



84, (1) A liguidator shall distiibute amounts realised from the
liguidation of a bank or deposit-taking institution fo pay claims, other
than allowed secured claims to (he extent of the value of such security,
in the following order of priority —

(¢) expenses incurred by the official administrator, liquidator or

Master;

(&) insured deposit Liabilities incutred by the bank or deposit-faking
inslttution with non-bank customess, in accordance with o deposit
insurance scheme established under the laws of Botswana!

(c) deposit liabilities other than deposits of other banks or deposit-
taking instifutions;

(dy deposit Habilities incusted by the bank or deposit-taking institution
with other banks;

{2) the amount of deposits not paid under paragraph (5);

() sums owed to the Central Bank such as penalties, fees and
financial market ttansactions;

{g) wages and salaries of employees, but not members of the board of
divectors and principal officer of (he bank ot deposit-taking
institution, provided that such amount in respect of each employee,
does nol exceed P 100 000;

() taxes due and other liabilities owing to the Government;

(/) otherunsecured claims in respect of each employes, creditors;
and

(/) subordinated debt,

(2) The depositorother liabilities in each class specified in subsection
(1) shall rank in the order specified therein, but as between deposit
or other liabilities of the same cluss, they shall rank equally belween
therselves and shall be paid in full unless the assets of the bank or
deposit-taking institution are insufficient to meet them, in which case
they shall be settied in equal proportions between themselves.,

(3) If amounis available o puy claims are insufficlent to pay in full
the allowed claims in any class, no amount may be paid or distributed
on account of claims in any lower class,

(4) Claims shall be paid without discrimination among creditors
on the basis of their nationality, place of residence, or the jurisdiction
where 4 claim is payable.

(5) After payment of all claims in the schedule filed with the
liguidator, any remaining claims that were not filed within the time
specified by rule of the liguidator may be paid in the order of priority
described in this section if there ave sufficient funds for such purpose.

(6) Any proceeds remaining after all claims of depositors and other
creditors have been paid shall be transfesred to the Government.

85. Any assets of & bank or deposit-taking institution in compulsory
liquidation, which remain after the final distribution, shall be distributed
among shaveholders of the bank or deposit-taking institution in
accordance with their rights,
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86, (1) A liquidator shalf, when all assets of a bank or deposit-
tuking institation being liquidated have been distributed or dealt with
as required by this Part, submit a report to the Master that includes an
audited statement of income and expenses incurred during the perviod of
the liquidation,

{2) Upon approval of the report by the Master, a notice of the
completion of the liquidation shall be published in the Gazette, at least
twvo newspapers of general circulation in Botswana and on the Cenltral
Bank’s website, and the Master shall inforim the Registrat who shall
immediately strike the name of the bank ot deposit-taking institution
from the Register under the Companies Act,

(3) Upon publication of the notice referred to in subsection (2), a
liquidator shall be refieved of any further obligation in connection with
his activities in connection with the liguidation of the bank or deposit-
taking institution,

87. (1) Any bank or deposit-taking institution that proposes to entet
into voluntary liguidation shall first obfain the written authorisation of
its board of directors, and the Central Bank,

(2) The bank or deposit-taking institution that proposes to enter into
volunlaty liguidation shall, after obtaining the written authorisations of
its board of directors and the Central Bank, file a petition for voluntary
winding-up with the Court,

(3) The Central Bank may authorise the bank or deposit-taking
institution fo enter inte voluntary liquidation, where — .

(@) the bank or deposit-taking institution is solvent and has sufficient
liquid assets to repay its depositors and other creditors without
delay; and

(&) the proposed liquidation has been approved by shareholders
representing three guarters of the voting rights at a meeting
called for determining whether or not to approve the liquidation.

(4) Where the bank or deposit-teking institution has received the
authorisation of the Central Bank under subsection (2), it shall —

(@) immediately post it a conspicuous place in all of ifs locations, a

notice that it is in liquidation and that no deposits will be accepted;

(&) immediately cease to do business, retaining only the powers
to do the necessary business foy the purposes of effecting an
orderly liquidation;

(¢) immediately surrender the licence to the Central Bank for
revocation!

(d) repay its depositors and other creditors; and

(&) wind vp alf operations undertaken prior to the receipt of the
authotisation,

(5} When a bank or deposit-taking institution is in the process of
voluntary liquidation, (he bank or deposit-taking institution shall first
discharge its liability to its deposifors and thercafter rank all other
creditors in accordance with the provisions of the Companies Act.



88, A bank or deposit-taking institution shall —

(@) oot later than 30 days from the receipt of an authorisation, send
by mail a natice of voluntary liquidation, specifying such
information as the Central Bank may determins, to depositors,
other creditors and persons otherwise enlitled o the funds ox
property held by the bank or deposit-taking institution as a
fiduciaty, lessor of a safe deposilt box or bailee; and

(b) cause publication of the voluntary liquidation in such manner as
the Central Bank may direct,

89, (1) The authorisation to ge into voluntary liquidation by the bank
or deposit-taking {nstitution shail not prejudice the rights of a depositor
or olhet creditor to payment in full of his ¢laim nox (he right of an owner
of funds or other property held by the bank ot deposit-taking institution
10 the retasn theteof.

(2) A bank or deposit-taking insfitulion undergoing voluntary
liquidation shall promptly pay all lawful claims and return all funds and
propesly to the rightful owners wilhin such period as the Central Bank
may determine.

90. (1) In the distribution of assets by a bank or deposit-taking
institution, and where, in the opinion of the Central Bank, the bank
or deposit-taking institution has discharged all its obligations, the
remainder of the bank or deposit-taking iustitution’s assets shall be
proportionally shared among the sharebolders, according to their
respective rights,

{2) A distribution of assels to any shareholder shall not be made
before —

() all claims of depositors and ofher creditoss have been paid;

(b) abank or deposit-taking instifution, in the case of a disputed
claim, has turned over to the Ceniral Bank, o1 to any other person
proposed by the liquidator and approved by the Central Bank,
sufficient funds to meet any liability that may be judiclally
deterimined; and

{¢) any other funds or property held by the bank or deposit-taking
institution that could not be returned to the rightful owners have
been transferred to the Central Bank,

{3) All distvibutions of fonds and propesty prior to distribution to
shareholders shall be made in accordance with the order of distribution
of amounts by a lquidator under & compulsory lquidation.

(4) Any funds or property not claimed within a period of 10 years
follpwing their transfer shall be presumed to be abandoned funds or
property and shall be dealt with as may be determined by the Central
Baik.

91. Where the Central Bank finds that the assets of a bank or deposit-
taking institution whose voluntary liquidation has been authorised
shall not be sufficient for (he full discharge of its obligations or that
completion of the voluntary lquidation is unduly delayed, it shall
appoint any person as liquidator, to take possession of the bank o
deposit-taking inslitution and commence proceedings leading to its
compulsory Hquidalion.
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PART X — Appeuals

Appeals 92. (1) There shall be established an Appeals Tribunal to hear
Tibunal appeals against decisions of the Central Bank (hereinafter referred to
s the “Iribunal®).
(2) The Tribunal established under subsection (1) shall consist of -
(@) a Chairperson, who shall be a retived judge of the High Coutt, or
a fegal practitioner who qualifies to be appointed as a judge of
the High Court; and
(b) four other persons appointed from among persons of good
standing who possess considerable knowledge and experience
in business, finance, economics, accounting, law or other relevant
academic flelds,

(3) The members of the Tribunal shall be appointed by the Minister
for a tertn of three years and shall be cligible for re-appointment for a
further term not exceeding three years.

{4) The Minister shall by notice in the Gagerfe and at feast two
newspapers of general circulation in Botswana, on the Central Bank's
website, publish the appointments of the members of the Tribunal
specifying the dates of their appointments and {he terms of their
appointments to the Tribunal.

(8) The members of the Tribunal shall be patd such allowances as
shall be determined by the Minister.

Appenls 93, (i) A person aggrieved by a decision of the Central Bank —

(@) refusing to grant the person a licence; or

(&) varying the conditions of the licence,
may, within 30 days after the vefusal or variation of the conditions of the
licence, appsal to the Tribunal,

(2) In determining an apperl under this section, the Tribunal may,
having regard to the provisions of this Act, and in the public interest —

(@) dismiss the appeal; or

(») refer the matter to the Central Bank with such directions as it

may consider necessary.

P;‘;fced";gs 94. (1) The Tribunal shall sit as and when it has received an appeal,
ok (2) The Tribunal may call such witnesses or request the production

of such documents as is necessary for the conduct of the proceedings
before the Tribunal.

(3) A witness appearing before the Tribunal shall be entitled to
the same aliowances as those of a witness in proceedings before a
Magistrates’ Count,

{4) Subject to the provisions of this Act, the Tribunal may regulate
its own procedure and shall not be bound by the rules of evidence and
may inform itself of any matter in such manner as it sees fit.

(5) A person appearing before the Tribunal may appcay in persott of
may be assisted by any other person,

Appeai to 95, Any person aggrieved by the decision of thte Tribunal may within
High Count 30 days after the decision of the Tribunal, appea! to the High Coutt.



PART XI . - Miscellaneots Provisions

96. (1) Where —

(a) acustomer’s deposit lodged with a bank or deposit-taking
institution for any purpose has remained untouched and unclaimed
for 10 years or more; and

() (be customer has not responded within six months to a keter from
the bank or deposit-taking iustitution conceming the dormant
depost sent to the customer’s last known address by registered
post,

the doposit irvespeclive of the amownts, shatl be deemed to have been
abandoned and shall, without further formality, be transferred forthswith
by the bank or deposit-taking institution concerned to the Central Bank
in the format determined by the Centeal Banl:

Provided that in cases where there are no such fusids for the relevant
yeat, a bank or deposit-taking institution shali subit & nil return to the
Central Bank for record,

(2) The Central Bank shall, within a period of six months of receipt
of the funds, publish in the Gazerfe and advertise, in at least bwo
newvspapers circulating In Botswana and on the Central Bank’s website,
particulars of the person in whose names the deposits ave held, using his
last known addresses, calling on the persons 8o named or his heis, to
submit a claim fo the Central Bank,

(3) The Central Bank shall detexmine the minitnwn amount of funds
for which the Central Bank will advertise and publish for purposes of
subsection {2},

(4) The Cenlral Bank shall maintain records of deposits, which
have been abandoned, as shall enuble it to refund to the owner or his
or her heirs or assigns any such deposits fo which a righiful claim ls
established to the satisfaction of the Central Bank,

(5) No refund made pursumit to subsection {4) shall bear interest.

{6) Where, abandoned deposits have not been claimed wvndes
subsection {4) for at least five years, the Central Bank shali transfer
such deposits to the Govermment,

{7) Any bank or deposit-taking institution which fails to transfer
funds presumed to be abandoned into the custody of the Ceatral Bank
pursuant to subsection (1}, shall be liable to a fine not exceeding PS00
000 as may be imposed by the Central Bank.,

(8) Any othey propeity held by the bank as a trustee, fiduciary, lessox
of a safe deposit box or bailee, which has remained unclaimed fot more
than 10 years, shall together with the inventories pertaining thereto,
be placed in the custody of the Central Bank and if unclaimed after a
peried of five years thereafter, shall be disposed of in such manner as
the Central Bank may determine,
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97. (1) For the pwposes of this section, “banker’s book™ include
ledgers, daybooks, cashbooks, account books, registers and all other
books and records, including electronic and computer records, used in
the ordinary course of bauking business,

(2) Notwithstanding any other enactment, & copy of any ontry in a
banker’s book shall be prima facie evidence of such entry and of the
matters, transactions and accounts recorded therein if ~—

(a) the books werce, at the time the entry was made, one of the

ovdinary books of the bank concerned,

(b) the entry wers made in the usual comrse of banking business;

{c} the book is in the custody of the bank; or

{d) the copy of the eutry is certified by a responsible officer of the

bank and is a cotrect copy of the original entry.

(3) An officer, employce or agent of a bank shall not, in any
proceedings to swhich the bank is nat a party, be corapelled to praduce
any banker's book, the contents of which can be proved under subsection
{1), or to appear as a witness to prove the matters, fransactions and
accounts recorded, except by order of a court of competent jucisdiction,
and on good cause shown.

(4) A court of competent jurisdiction may, on the application of any
parly to legal proceedings, ovder that such party be permitted o obtain
copies of any entty in a banker’s book where such eniry is material to
the proceedings.

(5) A copy of any application made under subsection (4) shall be
served on the bank in respect of whose banker’s books the application
is made.

98. (1) In all transactions with a bank or deposit-taking institution
connected with the opening of, deposit into or withdrawa! from, an
account, the biometric validation of & depositor who is unable to sign
his or her name shall, if affixed in the presence of two officers of the
bank or deposit-taking institution, have the same legal force and effect
as if it were the depositor’s sighature.

(2) Notwithstanding subsection (1), the Central Bank may issue
guidelines to provide for other methods of identification in refation
to certain transactions, including fransactions that are electronically
processed,

99. (1) If an advertisement made on behalf of any bank or deposit-
taking institution is, in the view of the Central Bauk, false or misleading,
the Central Bank may direct the bank or deposit-taking institution or
other person responsible for the dissemination of such adverlisement to
withdraw or modify it in such manner as the Central Bank may direcl,
and the bank or deposit-taking institution shall comply with any such
direction.

(2) For the purposes of subsection (1), an “advertisement” means
any material, written, published, broadeast or otherwise, containing an
invitation or information such as might lead directly or indirectly to the
making of a deposit or obtaining of other financial services,



(3) Anybankordeposit-taking institution that contravenes subsection
(1}, shall be fiable to a fine not exceeding P100 000 as may bhe hnposed
by the Central Bank.

100, (1) Subject to the provisions of this Act, no director, principal
officer, officer, employee or agent of a bauk, bauking group or deposit-
taking institution or any other petson who by virlue of his professional
relationship with a bank, banking group or deposit-taking institution
has access fo the records of the bank (each such person being jointly
hereinafter referred to as a “banker”) shall, during or after his or her
relationship with the bank, banking gronp or deposit-taking institution,
directly or indivectly disclose any information he may acquire in the
course of his duties as a banker concerning any customer’s deposits,
borrowings or any other transactions, or other personal, linancial or
business nffairs, without the written and freely given permission of the
customer concetned, or his personal representative.

(2) The duty of confidentiality imposed on the bank, banking group
or deposit- taking institution shall not apply where -

{a) the customer is declared bankrupt in Botswana, or, if 8 company,
is being wound up, and the information is required in connection
with banksuptey or winding-up proceedings;

(&) civil or criminal proceedings arise involving the bank, banking
group or deposit-taking institution and the customer or his
account ot credit granted to him or her;

{¢) the bank, banking group or deposit-taking institntion has been
served with a garnishee order attaching monies in the account of
the customey

(d) a banker is summoned to appear before a court of competent
jorisdiction in Botswana and the court ordess the disclosure of
the information;

(¢) the information is required by au officer in the employment of the
same bank, banking group or deposit-taking institution in
Botswana, or by an auditor or legal representative of that bank,
banking group or deposit- taking institution who requires and is
entitted to know the information in the course of his professional
duties;

(H the information is required by another bank, banking group
or deposit-taking institution for the purpose of assessing the
credit-worthiness of a customer, and is being sought for
commercinl reasons only, and is of a general nature;

(g) the infonmation is required by (he Directorate on Corruption and
Economic Crime in connection with an investigation carried
out under the authority of the Director thereof in accordance
with the provisions of the Corruption and Economic Crime Act;

(/0 the information is required by the Botswana Unified Revenue
Service —
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(i) in connection with its funclion to counteract 1ax Maud and
Cap, 53:03 other forms of tax evasion in accordance with the Botswana
Unificd Revenue Service Act, o
(i) for the purpose of responding to a valid tequest for information
Cap. 52:01 under an agreement entered into under the Income Tax Act;

({) the information is required by the Agency, in sccordance with
the provisions of the Financial Intelligence Act;

(/) the bank is required to provide additional information to the
Agency on a suspicious transaction repott that it has filed with the
Agency, in accordance with the provisions of the Financial
Intelligence Act;

(k) the information is requested by the Non-Bank Financial Institutions
Regulatory Authority in the execution of its mandate in

Cap, 46:08 accordance with Non-Bank Tinancial Regulatory Authority Act;

{f) the information is required by a credit bureaun for purposes
directly related to any activity authorised under the licence
issued to the credit burean under the Credit Information Act;

(m) the information is being sought for commercial reasons and is
required by another bank in relation to —

(i) the opening of an account,
(ii) the provision of any cotrespondent banking services:
Provided that snhanced due diligence measures shall
be applied by a banker to high-risk cross-border correspondent
baoking relationships, or
(iii} a wite transfer transaction for a customer;

{(n) the customer has passed away, testate or intestate, and the
information is required by the administrator or exceutor of his
estate, in relation to succession of the estale;

(o) the Centtal Bank has consented, in writing, to the disclosure of
the information; or

(p) the disclosure of the information is required by this Act or by any
othes law.,

(3) Notwithstanding the duty of confidentiality imposed under

subsection (1), information may be disclosed —

(«) by anaffiliate operating in Botswana to its pacent bank concerning
any transaction of the affiliate with another bank inside or outside
Botswana; o

(D) by a representative office established in Botswana in accordance
with the provisions of section 6 te its head office conceming any
transaction of that office with 4 bank in Botswana

Provided that:

(1) where the information relates to a transaction with a customer
other than a bank, no information other than that concerning
credit granted to, or foreign exchange transactions with, the
customer shatl be disclosed, or



(if) no information relating to deposits taken from, or forcign
exchenge dealings with a central bank, or with any other entity,
by whatever name caltled, which performs the functions of a
centraf bank, shall be disclosed.

(4) An oificial of a foreign bank or foreign central bank, or any other
entity or agency, by whatever name called, which has the responsibility
of supervising that bank and wishes to conduct an andit, examination
or inspection of an affiliate of that bunk in Botswana, shall not do so
without obtaining the prior written authorisation of the Central Bank,
and in any event shall be subject to the duty of confidentiality imposed
under subsection (1) aud to any conditions that the Central Bank may
impose.

(5) The Central Bank may conduct an audil, examinalion or
inspection under subsection (4), jointly with an official of a foreign bank
or an official. of a foreign central bank, or any other entily or agency,
by whatever name called, which has the responsibility of supervising
a bank in a foreign country, for the purpose of assisting such official,
entity or agency in exercising any functions cotresponding to those of
the Central Bank under this Act.

(6} Where a police officer requires any information from a bank
or deposit- taking institution relating to the transactions and accounts
of any person, he may apply to a court of competent jurisdiction for
an order of disclosure of shch transactions and accounts og such part
thereof as may be necessaty.

(7) Notice of an applicaiion (o the court made under subsection (6)
shall be served on both the bank o¢ deposit-laking institution and the
person in question.

(8) Subject to this Act, neither the Central Bank nor any person
conducting an examination for it under this Act shall reveal any
information in relation to the affairs of a customer obtained in the
course of such examination to any person, uniess required by a cowet of
competent jurisdiction to do so.

(9) Notwithstanding subsection (8), the Central Bank may disclose
to the suditor of a bank or deposit-taking institulion any information
received under or for the putpose of this Act, if it considers that
disclosing such information wotld enable or assist it in the discharge of
its supervisory responsibilities.

(10) Nothing in this section shail preclude —

(@) the disclosure of nformation by the Central Bank, under
conditions of confidentiality, to a central bank in a foreign
country of to any other entily or agency, by whatever name called,
which has the responsibility of supervising a bank in a foreign
country, for the purpose of assisting it in exercising functions
corresponding to those of the Ceniral Bank under this Act;
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() the exchange of information by the Central Bank, under conditions
of confidentiality, with any other domestic enlity or agency of
the Government, incinding a regulatory authority, that has
functions related to the regulation or supervision of financial
services, financial offence or taxation;

{¢) theexchange of anti-money laundering and profiferation information
under conditions of confidentiality, with a comparable body in a
foreign country with similar function; or

(&) the dissemimation of terrorism information, including current
terrorism threat levels.

(11) The Central Bank may publish, in whole or in part, and at such
times as it inay determine, information or data furnished to it under this
Act:

Provided that in doing so it does not disclose the particular financial
situation of any bank, deposit-taking institution or customer, uniess the
consent of the bank or deposit-taking institution or the customer as the
case may be, has been obtained in writing,

(12) For the purposes of —

(@) subsection (1), “professional relationship” includes & relationship
between a bank or deposit-taking institution and a service
provider, including a computer bureaw or a printer, being a
relationship that was entexed into in the normal course of business
of that the Central Bank has approved of; and

() subsection (10}, “financial offence” has the same meaning
assigned to it under the Financial Intelligence Act.

(13) Any person who wilfully discloses information that he or she
knows to be subject to the confidentiallty requirements of this Act,
commits an offence and fiable to & fine not exceeding P2 000 000 or
imprisonment for a term nof exceeding 10 years or to both.,

161. (1) A bank or a deposit-taking institution shall deterinine its
own hours of business and shall remain open for the transaction of
business with the public during those hours, subject to the provisions
of subsection (2).

(2) A bank or a deposit-taking institation shall notify the Central
Bank, in writing, of any change in its hours of business, 14 days prior to
the entry into force of the proposed change in operating houwrs,

(3) A bank or a deposit-taking institution that intends to change its
hours of business in accordance with the provisions of this section, shall
inform its customers of such change at least five (5) days prlor to the
entry into force of the proposed change in operating hours,

(4) A bank or a deposit-taking institntion shall display, in a
conspicuous place at each office where il transacts business with the
public, the hours the office is open for business.

(5) Notwithstanding the provisions of this section, business may
be conducted, or a 24-hour basis, through automated teller machines,
internet, mobile oy similar devices as approved by the Central Bank.,



102, (1) Bvery bank, banking group or deposit-taking Instiiution and
any affiliate shall furnish to the Central Bank, at such time and in such a
mannes as may be determined by the Central Bank, such information as
the Central Bank may require for the propey discharge of its functions
and the Central Bank may require such information to be provided on
# consolidated basis.

(2) The Central Bank may publish in whole ov in part, int such form
and at such time as it may determine, any information or data furnished
ot collected under this Act:

Provided that no information or data which might disclose the
affairs of a bank, banking group, deposit-taking institulion or customer
shall be published, unless & prior written consent of that bank, banking
group, deposit-taking institution or customer as the case may be, has
been first obtained by the Ceniral Bank,

(3} The Central Bank may require every bank, banking group or
deposit-taking institution to publish its financial statements and any
other information to be determined by the Central Bank in newspapers
of general circulation In Botswana in such a form, and at such intervals
as the Central Bank may detetmine.

(4) A bank, banking group or deposit-taking institution that fails to
fuinish information or publish firancial statements as required under
this section, shall be liable to a fine of P10 000 for each day in which
the failure continues,

103. (1) All public holidays declared in terms of the Public Holidays
Act shall be observed as bank holidays,

(2) The Central Bank. may, by notice published in the Gazefte and on
the Central Bank's welssite, declaze any day to be a bank holiday,

(3} Except with the permission of the Central Bank, no bank may
transact business with the public on any bank holiday or any public
holiday,

(4} Any obligation which is required to be fulfilled at a bank and
which falls due on any bank holiday or public holiday shalt be deemed
to fall due on the next working day following the bank hioliday ot public
holiday, as the case may be.

104. (1) Except as may be otherwise expressly provided by this Act,
nothing in this Act shall be construed so as to relieve a bank ox deposit-
taking institution from compliance with the provisions of any other
applicable laws,

(2) The issue of a licence under this Act shall not be deemed to
exempt a bank or deposit-taking institution from obtaining any other
licence, permit or authority under any other written law, in respect of
any other aclivity catried on by such bank or deposit-taking institution
provided that the prior approval of the Central Bank has heen obtained.

105. (1) The licensing, regulation and supervisoty tequirements, or
any conditions of any acts perfosmed by the Central Bank wndey this
Act shall not —
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(@) constitule a watranty as o the solvency of a bank, deposit-
taking institution or any entity forming part of that bank, deposit-
taking institution or financial group; ox

(b) make the Central Bank liable in respect of any loss incurred
through the insolvency or default of a bank or deposit-taking
institetion,

(2) No act or thing done by the Central Bank, any member of Board
of the Central Bank, officer of the Central Bank, or by any person acting
under the direction of the Central Bank shall, if the act or thing done
was bona fide for the purpose of carrying into effect the provisions of
this Act, subject the Central Bank, any member of the Board of the
Central Bank, such officer of the Central Bank or any such person to
any liability, action, elaim ot demand whatsoever.

106, (1) In the event that administrative penalties levied by the
Central Bank pursuant fo this Act are not paid by the bank, deposit-
taking institution, principal officer or senior manager within 30 days
following the date on which they are levied, the Central Bank shall —

(@) order that additional penalties, in the amount determined by the
Central Bank, shall accerie on a daily basis until the entire amount
is paid, and

(b) commence an action against the bank or deposit-taking institution
or the administrator, as the case may be, to obtain payment.

(2) Notwithstanding the provisions of subsection (1), anadministrative
penalty may be recovered by deduction from any balance of the bank or
deposit-taking institution concerned at the Ceniral Baok or any monies
owing by the Central Bank to the bank or deposit-taking institntion
concerned.

167, (1) Abank or deposit-taking institution shatl sabmit to the Central
Bank, on an annusl basis, tiue, accurate and complete information
indicating —

(¢) the names and holdings of all significant shareholders or those
that exert controlling influence, including the identities of
holders of beneficial interests in shares held by nominees,
custodians and through vehicles which might abscure ownership
or such other information as the Central Bank may require; and

(b) the composition and details of board members, principal officer
and senior management.

(2) Abank or deposit-taking institution shall notify the Central Bank
immediately of resignation or removal of a board member, principal
officer or senior manager.

(3) A bank or deposit-taking institution that contravenes this section
shall be tiable to a fine not exceeding P100 000 as may be imposed by
the Central Bank.

108. Any person who contravenes any provision of this Act or any
regulations made under this Act, shall be liable to a fine not exceeding
P500 000, or to imprisonment for a term not exceeding five years, or to
both.



109, (1) The Minister may in consullation with the Central Bank
make regulations prescribing anything under this Act which is to be
prescribed or for the better carrying out of the pusposes and provisions
of this Act.

(2) Without prejudice to the generality of the subscction (1),
regulations may provide for —

(@) the manner in which an application for a licence is to be made

and the manner in which a licence is to be issued or renewed;

(&) the manuer in which ai application to merge ot acquire is to be
made andl which documents to accompany the application;

(¢} procedures on how to engage in any activities, either directly or
through a subsidiary and subject to any limitation in the licence
Isswed;

() procedures on limitations on iarge exposures and concentration
of risks; and

(e) any other matter required or permitted to be prescribed under
this Act,

110, The Banking Act (hereinaflet seferved to as “the repealed Act”)

is hereby repealed,

111, (1) Notwithstanding the repeal effected under section 110,
any subsidiary legistation made under the repealed Act and in force
immediately prior to the coming into force of this Act shall continne
to have eifect ms if made under this Act, to the extent that it is not
inconsistent with this Act.

(2) Therepealunder section 110 shall not be construed as invalidating
any process to resolve an investigation begun or undertaken under or in
accordance with the provisions of the repealed Act.

(3) Any legal proceedings in respect of any offence committed or
alleged to be committed under the repealed Act shall be carried out or
prosecuted as if commenced under this Act,

(4) Any fines imposed by the Central Bank undey the repealed Act,
shall continue as if imposed under this Act,

(5) Any decision or action taken or purported to have been taken
or done by the Central Bank under the provisions of the repealed Act,
shall, in so far as it is not inconsistent with the provisions of this Act, be
deemed to have Leen taken or done under the corresponding provisions
of this Act,

(6) A licence or other authorisation granted in terms of the repealed
Act shail —

{a) not be invalidated by the repeal and shall have effect as though

granted in terms of {his Acl; and

(b) remain valid until its expiry date whereupon an application shall
be made underthis Actfor therelevant licence or other authorisation,
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(7) Any right of appeal, which subsisted immediately before the
commencement of this Act by virtus of the repealed Act, shall be treated
as subsisting by virtue of the corresponding provisions in this Act, and
any appeal commenced before the repcal of the repealed Act may be
disposed of as though cotnmenced in terms of the provisions of this Act,

(8) A person issued with an exemption to cary on business as a
microfinance institution shall, within a period of six months after the
commencement of this Act, make an application to the Central Bank for
a licence to carry on business as a deposit-taking institution in exchange
for the certificate of exemption issued to that person under the repealed
Act,

PASSED by the National Assembly this 14th day of April, 2023.

BARBARAN. DITHAPO,
Clerk of the National Assembly.



